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STATEMENT OF ISSUE 

Is Minn. Stat. Sec. 152.03, Subd. 1(5) unconstitutional as 
applied to an alleged sale of marijuana grown upon Appellant's own 
home and garden, as a violation of Article 13, Sec. 7 of the 
Minnesota Constitution? 

The trial court held in the negative. 

STATEMENT OF THE CASE 

On or about November 1, 1996, Appellant in the above-entitled 
matter was charged by formal complaint, a copy of which is set 
forth in Appellant's Appendix at A.1-A.4, with a single count of 
third degree sale of marijuana, in violation of Minn. Stat. Sec. 
152.023, Subd. 1(5), and Subd. 3(a). 

On December 10, 1997, Appellant brought a written motion to 
dismiss the complaint, inter alia , on the ground that the statute 
under which Appellant was charged was unconstitutional as applied, 
in violation of Article 13, Sec. 7 of the Minnesota Constitution. 1 

On January 28, 1997, Appellant's motion was orally denied from 
the bench. The Honorable Patrick Fitzgerald presiding. 2 

On April 3, 1997, Appellant renewed the motion to dismiss, 

based solely on state constitutional grounds, to be heard 


! A copy of Appellant’s original motion to dismiss is set forth in Appellant’s Appendix at 

A.5-A.7. 

"Since Judge Fitzgerald simply denied the motions from the bench, without setting forth 
reasons therefor, no transcript of Judge Fitzgerald’s denial was ordered or made part of the 
record. 
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immediately prior to trial. 

The motion was heard on May 7, 1997, before the Honorable 

Allen Oleisky, Judge of Hennepin County District Court. 

On August 7, 1997, Judge Oleisky issued an order and 
memorandum, a copy of which is set forth in Appellant's Appendix at 
A.92-A.98, denying the renewed motion to dismiss. 

On October 29, 1997, the matter was tried, without a jury, 

upon stipulated facts before the Hennepin County District Court, 
the Honorable Robert H. Lynn, presiding. Based upon the stipulated 
facts, Appellant was found guilty of the offense charged, expressly 
reserving his right to seek appellate review of his constitutional 
challenge (T.5). 

From the judgment of conviction entered pursuant to Judge 
Lynn's findings, Appellant took the present appeal. 4 

STATEMENT OF FACTS 

Appellant in the above-entitled matter was charged with a 
single count of controlled substance crime in the third degree, in 
violation of Minn. Stat. Sec. 152.023, Subd. 1(5), which provides 
as follows: 

"A person is guilty of a controlled substance crime in 

the third degree if: 

(5) The person unlawfully sells one or more mixtures of 

3 Appellant’s renewed motion to dismiss, together with the documents in support thereof 
are set forth in Appellant’s Appendix at A.8-A.91. 

4 Appellant’s Notice of Appeal is set forth in Appellant’s Appendix at A. 99. 
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§a total weight of five kilograms or more containing 
marijuana or Tetrahydrocannabinol. 

The terms "sell" is defined in Sec. 152.01, Subd. 1(5)a 
as follows: 

"Sell means: 

(1) To sell, give away, barter, deliver, exchange, 
distribute or dispose of to another, or to manufacture; 


(2) to offer of agree to perform an act listed in Clause 
(1); or 

(3) To possess with an intent to perform an act listed 
in Clause (1) 

The term "marijuana" is defined in Sec. 152.01 Subd. 9 as 
follows: 

"'Marijuana' means all parts of the plant of any species 
of the genus cannabis, including all agronomical 
varieties, whether growing or not; the seeds thereof, the 
resin extracted from any part of such plant; and every 
compound, manufacture, salt, derivative, mixture or 
preparation of such plant, its seeds or resin, but shall 
not include the mature stalks of such plant, fiber from 
such manufacture, salt, derivative, mixture or. 
preparation of such mature stalks, except the resin 
extracted therefrom, fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of 
germination." 

The facts alleged in the complaint to support a finding of 

probable cause to believe that an offense has been committed and 

that Appellant committed the offense are the following: 

Your complainant, Jonathan Beecham, is a police officer 
for the Minneapolis Police Department. As part of his 
investigation, he has reviewed the relevant police 
reports and laboratory analysis and believes the 
following to be true: 

That on August 16, 1996, your complainant, along with 

other officers, executed a search warrant at 3100 Thomas 
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Avenue North, in Minneapolis, Hennepin County, Minnesota, 
the residence of KATHLEEN MARY WRIGHT and THOMAS 
CHRISTOPHER WRIGHT, Defendant herein, a warrant having 
been signed by the Honorable Steven Lange. KATHLEEN 
WRIGHT was present when the search warrant was executed. 
Officers observed a show room in the upstairs bedroom and 
recovered 41 plants of suspected marijuana, numerous 
plants drying, and numerous containers of harvested 
suspected marijuana buds. In the kitchen of the 
residence,. Officers recovered a scale and a container 
with suspected handgun and a baggy of suspected 
marijuana. Officers recovered drug paraphernalia 
throughout the residence. Also recovered were numerous 
mailing to Defendant listing the address of the 
residence. 

Your complainant states that the suspected drugs were 
delivered to Minneapolis City Chemist Bruce Person whose 
testing proved positive for marijuana weighing over five 
kilograms." 

Based upon these allegations, the criminal complaint alleges 


the following: 

"That on or about August 16, 1996, in Hennepin County, 
Minnesota, KATHLEEN MARY WRIGHT and THOMAS CHRISTOPHER 
WRIGHT, intentionally aiding, advising, hiring, 
counseling, or conspiring with each other, unlawfully 
sold, gave away, bartered, delivered, exchanged, 
distributed, disposed to another, offered to sell, agreed 
to sell, manufactured or possessed with intent to sell 
one or more mixtures of a total weight of five kilograms 
or more containing marijuana or Tetrahydrocannabinol." 
Appellant's Appendix at A.1-A.2. 

In Appellant's original motion to dismiss the criminal 
complaint in the above-entitled matter. Appellant argued that, to 
the extent the statute under which Appellant is charged prohibits 
the sale of marijuana grown by Appellant in a farm or garden 
cultivated by him, the statute is unconstitutional, under Article 
13, Sec. 7 of the Minnesota Constitution, which provides as 
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follows: 


I 

| 

I 
V 

"Any person may sell or peddle the products of a farm or 

garden occupied and cultivated by him without obtaining 

a license therefor." 

The District Court, by the Honorable Patrick Fitzgerald, 
orally denied said motion to dismiss, without comment, at the time 
of the probable cause hearing. 

In his renewed motion to dismiss the complaint. Appellant 
raised two additional facts: 

The first is that, at the time current Article 13, Sec. 7 was 
added to the Minnesota Constitution, there was no legal prohibition 
against either the possession or sale of marijuana. Article 13, 
Sec. 7 was added to the Minnesota Constitution by constitutional 
amendment on November 6, 1906. The first legal prohibition against 
the possession or sale of marijuana was enacted by the Minnesota 
Legislature until April 29, 1935, nearly 30 years later. As a 

result, at the time Article 13, Sec. 7 was added to the Minnesota 
Constitution, marijuana was as legal an agricultural product as 
wheat, corn, and soybeans. 5 

Secondly, as Appellant's Affidavits and Exhibits indicate, at 
the time Article 13, Sec. 7 was added to the Minnesota 
Constitution, marijuana, in the form of hemp plant, was not only 
lawful, but widely cultivated and sold within the State of 

5 See Affidavit of Randall D.B. Tigue, Appellant’s Appendix at A. 10-A. 11. See also 
Session Laws of Minnesota for 1935, Chapter 321, a copy of which is set forth in Appellant’s 
Appendix at A. 12-A. 13. 
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Minnesota. For example, the 12th Census of the United States 
(1900) reveals, as of June 1, 1850, Schedule 4, the production of 
73 tons of hemp, 111 tons of hemp as of June 1, 1860, and 50 tons 
of hemp as of June of 1870, Appellant's Appendix at A.18-A.20. 
Schedule 2 of June 1, 1880 indicates the production of 68 tons of 


hemp consuming 67 acres of land. Id . at A.20-A.21. 

The United States Census of Agriculture for Minnesota (1920) 
reveals the existence of 20 hemp farms in 1919, harvesting 293 
acres and producing 195,119 pounds of hemp. Id. at A.31. The 1905 
Annual Report for the Department of Agriculture, at pp. 145-146, 
relating to hemp states: 

"Increased areas have been sown this year in Michigan, 
Minnesota and Nebraska, but nearly all of the hemp 
produced in this country is still grown in Central 
Kentucky, where methods of retting and preparing the 
fiber are best known." Id. at A.38. 


The same report from the following year, 1906 at pp. 211-212 


notes: 


"The increasing cultivation of hemp in Nebraska, 
Minnesota, California and Oregon, partly as the result of 
the introduction of a successful hemp brake, is 
developing an increasing demand for hemp seed of good 
quality." Id. at A.41-A.42. 

Likewise, the Report of the House Committee to Investigate 

Growing Flax and Hemp in Minnesota (1891) contains the following 

statement by J. Carmichael Allen, General Superintendent of 

Minneapolis Linen Mills to State Representative Charles M. Bell: 

"With regard to hemp, this fibrous plant ought to be 
raised to advantage in this state. The soil is favorable 
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ir nearly every vacant lot in Minneapolis and St. Paul 
shows a luxuriant crop of the plant growing wild, without 
cultivation, and I have personally cut a stem 15 feet 
high in Minneapolis." Id. at A. 71. 

The same report reveals a statement by one J.T. Smith to 

Representative Bell as follows: 

"I have been growing flax seed and fiber in Minneapolis 
for ten years past; commenced in 1881. I also sowed and 
planted 40 acres of hemp in 1882 with very good 
results... 

I grew 500 acres of hemp last year and I expect to grow 
800 acres for fiber this year. 

Last year it was considered an experiment to grow hemp in 
this state, being the first grown for fiber on an 
extensive scale. 

I hope this season to distribute a large amount of hemp 
seed among farmers around Heron Lake, taking their 
product in the fall to be worked at my mill." Ri. at 
A.72-A.73. 

The same report quotes on G.V. Smith in a statement to 

Representative Bell as follows: 

"In my judgment the soil and climate of Minnesota and of 
the Northwest generally are admirably adopted for the 
production of flax, both for seed and fiber, and also for 
hemp... Experiments on a large scale on the production of 
hemp were also conducted near Heron Lake, MN, where 500 
acres were planted with Kentucky seed, and the fiber was 
superior to that produced in Kentucky. 

We have completed - and in practical operation in the 
City of Minneapolis - improved machines for threshing 
flax and hemp without the least injury to fiber." Id. at 
A.74. 

The report concludes: 

"We do not hesitate to say to each farmer in this state, 

'grow flax; grow hemp; talk flax; talk hemp; study flax; 
study hemp; in small acreage it may be at first, but we 
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say, make a beginning , try it this year, and we will 
trust, if your do it, the results of the next few years 
for out vindication... To the young man who intends to 
make farming his life's work, we say, the growing and 
working in Minnesota of flax and hemp for fiber, when 
followed with care and intelligence is a line of industry 
well worthy of his studious attention... to him we repeat; 
talk flax and hemp; study flax and hemp; grow flax and 
hemp." _Id. at 86. 


ARGUMENT 


I. TO THE EXTENT THAT MINNESOTA STATUTES SECTION 152.03, 
SUBD. 1(5) PROHIBITS THE SALE OF MARIJUANA GROWN IN A FARM OR 
GARDEN OCCUPIED AND CULTIVATED BY APPELLANT, THE STATUTE IS 
UNCONSTITUTIONAL AS APPLIED, IN VIOLATION OF ARTICLE 13, SECTION 7 
OF THE MINNESOTA CONSTITUTION. 

As already noted, supra , Appellant in the instant case is 
charged with "selling" marijuana entirely grown by him in his own 
home. Accordingly, it is clear that to the extent that Minn. Stat. 
Sec. 152.023, Subd. 1(5) applies to such conduct, the statute 
violates Article 13, Sec. 7 of the Minnesota Constitution which 
provides, "All persons may sell or peddle the products of the farm 
or garden occupied and cultivated by him without obtaining a 
license therefor." 

It is absolutely clear that the marijuana in question in the 
instanr case constitutes "the products of a farm or garden occupied 
and cultivated" by Appellant within the meaning of Article 13, Sec. 
7. This was made clear in the Op. Atty. Gen., 1939, No. 213, p. 
263, in which the Ely City Attorney inquired as to whether the City 
of Ely could license farmers selling meat from animals raised by 
them on their own farms. In response thereto, the 
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attorney General stated. 

"Our Supreme Court has never passed upon the question, 
but if it were to do so I am inclined to view that it 
would hold that meat from animals and turkeys and 
chickens raised on land occupied by a farmer would be 
interpreted as 'products of the farm or garden' within 
the meaning of Article I, Sec. 18, above quoted. 6 Under 
a statutory limitation that no city shall levy or collect 
any tax or license fee from any farmer for the sale of 
any 'produce' raised by him and sold from his wagon in 
such city, it has been held that a license cannot be 
imposed upon a farmer for selling from his wagon on the 
streets spareribs and sausages made from hogs raised and 
butchered by him on his farm. Hibgee v. Bergin , 97 Mo. 

App. 682, 201 S.W. 558. In that case the court the Court 
of Appeals of the District Court of Columbia which said 
with reference to the definition of the word 'produce': 

'But the common parlance of the county, and the common 
practice of the county, has been to consider all those 
things as farming products or agricultural products which 
had the situs of their production upon the farm, and 
which were brought into condition for the uses of society 
by labor of those engaged in agricultural pursuits as 
contra-distinguished from manufacturing or other 
industrial pursuits."' 

By this definition, it is absolutely clear that any marijuana 
grown by Appellant in his home is the product of the labor of one 
engaged in agricultural pursuits as opposed to industrial pursuits. 
As such, it is plainly "produce" interpreted to be the equivalent 
of "products of a farm or garden" within the meaning of Article 13, 
Sec. 7. 

Given the fact that Article 13, Sec. 7 bans the state from 
engaging in the lesser power of even requiring the license for the 


6 \Vhen originally adopted in 1906, the provision in question was codified as Article 1, Sec. 
18 of the Minnesota Constitution. When the Minnesota Constitution was rewritten in 1974, the 
provision became the current Article 13, Sec. 7 
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sale of such products, it certainly would bar the even greater 
power of the state to ban the sale of such products entirely. As 
a result, the state under which the Appellant is charged plainly 
violates the Minnesota Constitution and should be held 
unconstitutional as applied. 

II. THE APPLICABILITY OF ARTICLE 13, SEC. 7 CANNOT BE AVOIDED 
MERELY BY LABELING MARIJUANA A "CONTROLLED SUBSTANCE ." 

Plainly, the clear applicability of Article 13, Sec. 7 to 
marijuana, as an agricultural product grown out of Appellant's home 
cannot be avoided merely by labeling marijuana a "controlled 
substance." Obviously, if marijuana were a controlled substance or 
otherwise illegal in the State of Minnesota at the time Article 13, 
Sec. 7 was adopted, the assertion that it is exempt from the 
provision's constitutional protections might have some merit. 

However, as is pointed out in the documents set forth in 
Appellant's Appendix, that was plainly not the case. The 
constitutional amendment adopting Article 13, Sec. 7 was enacted on 
November 6, 1906, and marijuana was not made illegal in the State 
of Minnesota until April 29, 1935, nearly 30 years later. 
Appellant's Appendix at A.12-A.13. Thus, at the time Article 13, 
Sec. 7 was adopted, marijuana was every bit as legal a substance in 
the State of Minnesota as wheat, corn, oats, and soybeans. 


Certainly, if Article 13, Sec. 7 were to bar the state from prohibiting a farmer from selling 
his own corn without a license, it certainly would bar the state from prohibiting the farmer from 
selling his corn entirely. 
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Moreover, not only was marijuana lawful, but it was in fact a 
crop cultivated, harvested and sold within the state. The 
Agricultural Census Data attached to Appellant's affidavit plainly 
indicates the extent to which the crop was cultivated and sold. 
Moreover, in 1891, a Committee in Minnesota Legislature was 
publicly urging the growing and harvesting of the hemp plant in the 
State of Minnesota. Plainly as of November 6, 1906, when Minnesota 
extended constitutional protection to the right of a person to sell 
or peddle the products of a farm or garden occupied and cultivated 
by him, the hemp plant, or marijuana, plainly fell within that 
constitutional protection. 

Plainly, if the legislature in 1935 or in subsequent years 
wished to remove marijuana from the rubric of that constitutional 
protection, it could do so only by constitutional amendment, and 
not be simple legislation. 

The District Court's reasons for rejecting this rationale are 
unpersuasive at best. 

First of all, the District Court asserted that the right to 
prohibit the sale of marijuana is clearly within the state's police 
power, citing State v. Hanson, 364 N.W. 2d 786 (Minn. 1985), 
upholding the classification of marijuana as a Schedule I 
controlled substance. In so doing, the trial court relied upon the 
language of the United States Court of Appeals for the Eighth 
Circuit in United States v. Fogarty, 692 F. 2d 542 (8th Cir. 1982), 
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cert denied, 460 U.S. 1040, 103 S. Ct. 1434, 75 L. Ed. 1 92 

(1983), stating: 

"Because there is no fundamental constitutional to 
import, sell, or possess marijuana, the legislative 
classification complained of here must be upheld unless 
it bares no rational relationship to a legitimate 
government purpose." Cited in Hanson, 364 N.W. 2d at 
790. 

The argument begs the question. Appellant f s argument is not 
that the classification of marijuana as a Schedule I controlled 
substance is unconstitutional because it exceeds the police power 
in that it bears no rational relationship to a legitimate 
governmental objective; it is that such an inquiry is irrelevant 
for an Article 13, Sec. 7 analysis. Even conceding that banning 
marijuana would be within the police power in that it bore a 
rational relationship to a legitimate governmental purpose, the 
same could be said for banning the sale of red meat, eggs, and 
corn, or at least in subjecting the sale of all of those items to 
a reasonable licensure requirement. However, a prohibition of the 
sale of home-grown meat, eggs, or corn is unconstitutional in 
Minnesota, not because such prohibition or licensure requirements 
bear no relationship to a legitimate governmental purpose, and 
therefore are beyond the police power; rather such requirements are 
unconstitutional in Minnesota because Article 13, Sec. 7 absolutely 
bans such requirements, regardless of whether they bear a rational 
relationship to an otherwise legitimate governmental purpose. 
Article 13, Sec. 7 deliberately withdraws the ability to pass such 
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regulations from the state's police power. 

As a result, if the state wishes to exercise its police power 
to ban or license the sale of home-grown marijuana, in order to do 
so it must do the same thing it would have to do if it were to 
license or prohibit the sale of home-grown meat, eggs, or corn, to- 
wit; it must amend Article 13, Sec. 7 of the Minnesota Constitution 
in order to restore such regulatory ability to the state's police 
power. When the state, in 1935, prohibited the sale of marijuana, 
an absolutely lawful substance prior to that date, in order to 
exempt marijuana from the protection of Article 13, Sec. 7, it 
could prohibit the sale of home-grown marijuana, only by 
constitutional amendment and not by statute. 

Equally unpersuasive is the trial court's second reason for 
rejecting Appellant's argument below, the argument that because the 
agricultural records reflect hemp as being grown for the fiber in 
its stalks, not for the THC in its leaves and seeds, that only the 
stalks of the hemp plant fall within the protection of Article 13, 
Sec. 7. 8 

There are two obvious problems with such an argument. First 
of all, until marijuana was outlawed by the State Legislature in 
1935, possession, sale and distribution of the entire hemp plant. 


8 See Appellant’s Appendix at A.96-A.97. The trial court also relies upon the definition of 
marijuana contained in Minn. Stat. Sec. 152.01, Subd. 9, exempting therefrom “the mature stalks 
of such plant, fiber from such stalks, oil or cake made from the seeds of such plant...” See Id. at 

97. 
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q j. an H THC included were all perfectly lawful and all 
leaves, seeds, 

fell within the definition of "the products of a farm or garden" 

within the meaning of Article 13, Sec. 7. 

Secondly, the fact that the turn-of-the century agricultural 

product reports dealt primarily with the use of hemp fiber from the 

stalk of the plant for rope, twine, paper and the like hardly mea.is 

that between 1906, when Article 13, Sec. 7 of the Minnesota 

Constitution was adopted, until 1935, when the sale of marijuana 

was outlawed, that marijuana was not a common use of the hemp 

plant. What historical records exist on the subject plainly reveal 

that the use of the hemp plant for smoking and pharmacological 

purposes long preceded the adoption of Article 13, Sec. 7 of the 

Minnesota Constitution. For example, in Sloman The History __of 

Marijuana in America (Bobbs Merril Co., Inc. 1979), the following 

historical discussion is set forth: 

"From 1629, when it was introduced in New England, until 
the invention of the cotton gin and similar machinery, 
hemp was a major crop in the United States. As its 
utility for clothing and the like diminished, the 
resilient marijuana plant appeared in a new form - as 
medicine for a wide variety of ailments. It was first 
recognized in 1850 by the United States Pharmacopeia , the 
highly selective drug reference manual. In 1851 the 
United States Dispensatory , a less rigorous listing, 
recommended cannabis for a wide variety of disorders: 

'Extract of hemp is a powerful narcotic (used here to 
indicate sleep producing substance) causing exhilaration, 
intoxication, delirious hallucinations, and, in its 
subsequent action, drowsiness and stupor, with little 
effect upon the circulation. It is asserted also to act 
as a decided aphrodisiac, to increase the appetite and 
occasionally to induce the cataleptic state. In morbid 
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states of the system, it has been found to cause sleep, 
to allay spasm, to compose nervous disquietude, and to 
relieve pain. In these respects, it resembles opium; but 
it differs from that narcotic in not diminishing the 
appetite, checking secretions, or constipating the 
bowels. It is much less certain in its effects, but may 
sometimes be preferably employed, when opium is 
contraindicated by its nauseating or constipating 
effects, or its disposition to produce headache, and to 
check the bronchial section. The complaints in which it 
has been specially recommended on neuralgia, doubt, 
rheumatism, tetanus, hydrophobia, epidemic cholera, 
convulsions, chorea, hysteria, mental depression, 
delirium tremens, insanity, and uterine hemorrhage.' 

Quite and impressive array. In fact, tincture of 
cannabis was produced by the leading pharmaceutical 
companies in the later 1800s, including Parke-Davis, 

Lilly and Squibb. A German firm even marketed cannabis 
cigarettes in combating asthma. The cigarettes also 
contained belladonna, and the more aware patients in the 
population rushed to their general practitioners, studied 
in the art of the wheeze. 

In fact, for the early immigrants to the United States 
from Eastern Europe, cannabis has traditionally played a 
major role in their folklore for centuries. In the fifth 
century BC., Greek historian Herodotus observed that 
Scythians would hurl hemp seeds on the heated stones and 
then inhale the vapor to become intoxicated. This ritual 
would occur after a Scythian had died, and seems to 
presage the Irish wake." Id. at 22. 

Concerning use of marijuana in the United States in the time 
period immediately preceding the adoption of Article 13, Sec. 7, 
Sloman writes; 

"In 1876 the Turkish display of the Philadelphia 
Exposition future hash smoking, and by 1885 clandestine 
hashish clubs catering to a well-heeled clientele 
composed of writers, artists, doctors and society matrons 
had been established in every major American city from 
New York to San Francisco." 

In 1883 H.Kane, writing anonymously in a November issue 
of Harper's Monthly , gave a lurid description of a 
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Hashish House in New York." Id. at 26. 

Consequently, not only was marijuana legal in 1906, when 
Article 13, Sec. 7 is adopted, the historical evidence quite 




: 


clearly indicates that marijuana, as such, was being consumed 
throughout the United States. 

III. THE ARGUMENT THAT ARTICLE 13, SEC. 7 DOES NOT PROTECT 
AGAINST AN ABSOLUTE BAN ON THE SALE OF MARIJUANA, ONLY AGAINST ITS 

licensure, is lacking in merit. 

Although the trial court did not rely on such argument, 
Respondent argued below that Article 13, Sec. 7 does not prohibit 
the state from enacting an absolute ban on the sale of home-grown 
marijuana, only from subjecting it to licensure requirements. The 
argument is transparently without merit for at least two reasons: 

The first is that if the constitutional provision prohibits 
the state from asserting the lesser power of requiring a license 
for the sale of home grown marijuana, it certainly prohibits the 
greater power of banning the sale of the product altogether. 
Certainly, no one could make a serious argument that the state 
could, consistent with Article 13, Sec. 7, absolutely prohibit the 
sale of home grown corn, wheat, or soybeans within the state. It 
can do no more with marijuana, which was every bit as legal a 
product in 1906, when Article 13, Sec. 7 was adopted. 

Secondly, and more importantly, it should be noted that, while 
the statute under which Appellant is charged is an absolute 
prohibition against the sale of marijuana, the overall regulatory 
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=Hnri fpH bv the state is one of licensure. For example, 
scheme aQup^cu 

Minn Stat. Sec. 297D.08 imposes a controlled substances tax on 
unlawfully possessed marijuana. However, Sec. 297D.06 contains the 
following exemption: 

"Nothing in this chapter requires persons registered 
under Chapter 151 or otherwise lawfully in possession of 
marijuana and a controlled substance to pay the tax 
required by this Chapter." 

The reference is to Minn. Stat. Sec. 151.25, which provides as 
follows: 

"The Board [of pharmacy] shall require and provide for 
the annual registration of every person engaged in the 
manufacturing or selling at wholesale drugs, medicines, 
chemicals, or poisons for medicinal purposes, now or 
hereafter doing business with accounts in this state. 

Upon a payment of a fee as set by the board, the board 
shall issue a registration certificate in such form as it 
may proscribe to such manufacturer or wholesaler. Such 
registration certificate shall be displayed in the 
conspicuous place in such manufacturer's or wholesaler's 
place of business for which it is issued and expire on 
the date set by the board. It shall be unlawful for any 
person to manufacture of sell at wholesale drugs, 
medicines, chemicals or poisons for medicinal purposes 
unless such a certificate has been issued to the person 
by the board. It shall be unlawful for any person 
engaged in the manufacture or selling at wholesale, or 
the person's agent, to sell legend drugs to other than 
pharmacy, except as provided by this Chapter. 

Likewise, Minn. Stat. Sec. 152.21 specifically authorizes 

distribution of marijuana in the course of a clinical investigation 

as to its therapeutic processes, and exempts those licensed 

thereunder from criminal sanctions. 

Consequently, rather than being an absolute prohibition 

against the distribution of marijuana, the Minnesota regulatory 
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scheme is one of licensure. Individuals are prohibited from 
distributing marijuana unless they are registered with the State 
Board of Pharmacy to do so, or licensed to conduct a research 
project to study the therapeutic properties of marijuana. What is 
in effect is not an absolute prohibition, but a prohibition unless 
one has the appropriate license, precisely what Article 13, Sec. 7 
was intended to prohibit. 

Finally, it should be noted that if the District Court's 
argument is adopted and. Article 13, Sec. 7 notwithstanding, the 
state had the authority to ban or subject to licensure by mere 
legislation alone, any farm or garden product it finds poses a 
threat to public health, safety and welfare, then Article 13, Sec. 
7 would be rendered meaningless. There is absolutely no product of 
a farm or garden about which a public health or safety argument 
could not be raised. For example, meat, dairy products, and eggs, 
plainly held by the Attorney Generals' opinion to fall within the 
protection of Article 13, Sec. 7, all contained cholesterol and 
arguably pose a health threat. Virtually all grains, fruits and 
vegetables, can be fermented or distilled into alcohol, which also 
poses a public health threat. 

Plainly, the only way that Article 13, Sec. 7 can have any 
meaning at all is for the court to require that if exceptions are 
to be made to the scope of its coverage, those exceptions must be 
made by constitutional amendment and not by legislation. 
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CONCLUSION 


For all of the foregoing reasons, Appellant's conviction 
uld be reversed and the criminal charged against him dismissed, 
the ground that the statute under which he was charged is 
unconstitutional as applied to home-grown marijuana, under Article 
13 Sec. V of the Minnesota Constitution. 




Respectfully submitted. 


RANDALL TIGUE LAW OFFICES, P.A. 





u- wm 

Randall D.B. Tigue, E^jq. 
Attorney for Appellant 
2901 Pleasant Avenue South 
Minneapolis, MN 55408 
(612) 874-9903 


Dated: June 17, 1998 
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OF MINNESOTA DISTRICT COURT 

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT 


State of Minnesota, 

Plaintiff, 

vs. 

Thomas Christopher Wright, 

Defendant. 


The above-named Defendant, by the undersigned, hereby moves this Court for an 
Order, pursuant to Rules 10 and 17 of the Minnesota Rules of Criminal Procedure, 
dismissing the criminal complaint against him on the following grounds: 

I. To the extent that Minnesota Statutes Section 152.03, Subd. 1(5) prohibits the 
sale of marijuana from a farm or garden occupied and cultivated by Defendant, the statute 
is unconstitutional as applied, in violation of Article 13, Section 7 of the Minnesota 
Constitution. 

II. The complaint is duplicitous and fails to protect Defendant against double 
jeppardy, in violation of this rights under the Fifth and Fourteenth Amendments to the 
United States Constitution. 

III. Even if the statute under which Defendant is charged were constitutional, the 
complaint, as supplemented by the record as a whole, fails to establish probable cause to 
believe that an offense has been committed or that Defendant committed the offense. 

In the alternative, Defendant moves for an evidentiary hearing, pursuant to State v. 


MOTION TO DISMISS 
CRIMINAL COMPLAINT 

Case No. 96075200 


A. 4 r 










STATE OF MINNESOTA 
COUNTY OF HENNEPIN 


State of Minnesota, 


DISTRICT COURT 


FOURTH JUDICIAL DISTRICT 


Florence 306 Minn. 442, 239 N.W. 2d 892 (1976), to determine whether probable cause 

exists pursuant to the statute under which he is charged. 

The foregoing motion shall be based upon the criminal complaint in the above- 
entitled matter, upon the attached affidavit and exhibits, upon the attached memorandum 


Plaintiff, 

vs. 

Thomas Christopher Wright, 

Defendant. 


NOTICE OF MOTION 


Case No. 96075200 


TO: The above-named Plaintiff, and Ms. Gretchen Gray-Larson, Assistant 

County Attorney, C-2100 Hennepin County Government Center, Minneapolis, Minnesota, 
its attorney: 

PLEASE TAKE NOTICE that the above-named Defendant, by the undersigned, will 
bring the attached motion for hearing before the Probable Cause Calendar Judge in his or 
her courtroom in the Hennepin County Government Center, Minneapolis, Minnesota, on 
January 28, 1997, at 2:00 p.m., or as soon thereafter as counsel can be heard. 


m 


of law, and upon all of the files, records and proceedings herein. 

RANDALL TIGUE LAW OFFICE, PA. 


Dated: January 10, 1997. 


BY: 



fandall D.B. Tigue V/ 

Attorney for Defendant ^ 

2620 Nicollet Avenue 
Minneapolis, MN 55408 
(612) 874-9903 
Att. Id. No. 110000 
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BY: 


RANDALL TIGUE LAW 0FFICE, PA 


Attorney for Defendant 
2620 Nicollet Avenue 
Minneapolis, MN 55408 
(612) 874-9903 
Att. Id. No. 110000 




Randall D.B. Tigue 



Dated: January 10, 1997. 







STATE OF MINNESOTA 


COUNTY OF HENNEPIN 


DISTRICT COURT 


FOURTH JUDICIAL DISTRICT 


State of Minnesota, 


Plaintiff, 


Thomas Christopher Wright, 


Defendant 


NOTICE OF MOTTHM 

Court File No. 96075200 


TO: The above-named Plaintiff, and Mrs. Gre.chen Gray-Larson, Assistant County 
nev, C -llio Hennepin County Government Center, Minneapolis, Minnesota 55487, its 


attornev: 


please TAKE NOTICE that the above-named Defendant, by the undersigned, will 


ring the attached motion for hearing immediately prior to trial in the above-entitled matter 


RANDALL TIGUE LAW OFFICE, PA 




Randall D.B. Tigue 
Attorney for Defendant 
2620 Nicollet Avenue 
Minneapolis, MN 55408 
(612) 874-9903 
Att. Id. No. 110000 


Dated: April 3, 1997. 


"ATE OF MINNESOTA 
3UNTY OF HENNEPIN 


DISTRICT COURT 
FOURTH JUDICIAL DISTRICT 


State of Minnesota, 


Plaintiff, 


RENEWED MOTION TO 
DISMISS CRIMINAL 
COMPLAINT 

Court File No. 96075200 


Thomas Christopher Wright, 


Defendant. 


The above-named Defendant, by the undersigned, hereby renews his motion to 
dismiss the criminal complaint in the above-entitled matter in that, to the extent that 

Minnesota Statutes Section 152.03. Subd. 1(5) prohibits the sale of marijuana from a garden 

r 

or farm or garden occupied and cultivated by Defendant, the statute is unconstitutional as 
applied, in violation of Article 13, Section 7 of the Minnesota Constitution. 

Hie foregoing renewed motion shall be based upon the attached affidavit and 

exhibits, upon the attached memorandum of law, and upon all of the files, records and 
proceeding herein. 


Dated: April 3, 1997 


RANDALL TIGUE LAW OFFICE, P.A. 


/ .. ) / [f T . / 

Randall D.B. Tigue 
Attorney for Defendant 
2620 Nicollet Avenue 
Minneapolis, MN 55408 
(612) 874-9903 
Att. Id. No. 110000 
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STATE OF MINNESOTA 


COUNTY OF HENNEPIN 


State of Minnesota, 


Plaintiff, 


Thomas Christopher Wright, 


DISTRICT COURT 
FOURTH JUDICIAL DISTRICT 


AFFIDAVIT OF 
RANDALL D.B. TIGUE 


Court File No. 96075200 


_ 

S 


■n 


Defendant. 


STATE OF MINNESOTA 


COUNTY OF HENNEPIN ) 


Randall D.B. Tigue, being first duly sworn on oath, hereby deposes and says the 


following: 


1. Your affiant is the attorney for Defendant in the above-entitled matter. 

Your affiant has researched the legislative history of the current legal 
prohibitions against the possession and sale of marijuana to determine the legal status of 
marijuana as November 6, 1906, when current Article 13, Section 7 was added to the 
Minnesota Constitution. 

o. Your affiant has examined the legislative history of Minnesota Statutes 
Sections 61S.01-618.25. the Uniform Narcotic Drug Act, which was repealed in 1971 and 
icplaccd by the current Chapter 152 of Minnesota Statutes. 

4. An examination of the legislative history of the Uniform Narcotic Dru a Act 
reveals that the first occasion in which a prohibition of marijuana appears in Minnesota law 
was in Laws ot Minnesota, 1935, Chapter 321, enacted and signed into law on April 29, 1935. 


opy of said enactment is attached hereto as Exhibit A and incorporated by reference as 
v set forth herein. 

5 As a result, it is clear that on November 6, 1906, when Article 13, Section 7 
as added to the Minnesota Constitution, marijuana was as legal an agricultural commodity 
s were corn. oats, and soybeans. //f) /f) f) /T" 0 


-i fY/ J 


Randall D.B. Tigue 



Sworn to and subscribed before me this 
day of 1997. 

NotaA' Public/ 


MAR1LEE KAEDER 

NOTARY PUBLIC - MINNESOTA 

MY COMMISSION EXPIRES 
13 ^ JANUARY 31, 2000 
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STATE OF MINNESOTA 
COUNTY OF HENNEPIN 


State of Minnesota, 


Plaintiff, 


Thomas Christopher Wright, 


DISTRICT COURT 
FOURTH JUDICIAL DISTRICT 


AFFIDAVIT OF 
THOMAS CHRISTOPHFP 
WRIGHT 


Court File No. 96075200 


- 

"'"til 

: . 






h. The United Census of agriculture, 1920, summarizing farm crops in the 


m 


- am 


mm 


m 


of Minnesota, a copy of which is attached hereto as Exhibit B. 

c. Pertinent portions of the Agricultural Statistics 1936, maintained by the 


United States Department of Agriculture, a copy of which is attached hereto as Exhibit C. 


Defendant. 


the following: 

1. \ our affiant is the Defendant in the above-entitled matter. 

''t our affiant has had occasion to research official government records from 
the State of Minnesota concerning the availability of marijuana or hemp as a crop commonly 
cultivated within the State of Minnesota, prior to the enactment of Article 13, Section 7 of 

the Minnesota Constitution in 1906 and prior to any legislative action making possession and 
sale of the plant unlawful. 

3. Your affiant's research has led to the following: 

a. Information from the 12th Census of the United States, 1900, relating 
to agriculture in Minnesota, maintained by the Minnesota Historical Society, a copy of which 
is attached hereto as Exhibit A. 
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STATE OF MINNESOTA ) 

)ss 

COUNTY OF HENNEPIN ) 

Thomas Christopher Wright, being first duly sworn on oath, hereby deposes and says 


d. Agricultural statistics, 1938, maintained by the United States 
Department of Agriculture, a copy of which is attached hereto as Exhibit D. 

c. The Annual Report of the Department of Agriculture, 1905, a copy of 
which is attached hereto as Exhibit E. 

f. The Annual Report of the Department of Agriculture, 1906, a copy of 
which is attached hereto as Exhibit F. 

g. The Report of the Committee to Investigate the Growing of Flax and 
Hemp in Minnesota. Minnesota House of Representatives, 1891, a copy of which is attached 


hereto as Exhibit G. 


4. Your affiant executes this affidavit in support of the attached renewed motion 


to dismiss the criminal complaint in the above-entitled matter. 





Thomas Christopher Wright 


Sworn to and subscribed before me this 

3 kL da y/pf zLzk l 1997. 


Notary/Public 


: MARii.EE KAEDER 

N NOTARY PUBLIC - MINNESOTA 

1 MY COMMISSION expires 

■ : JANUARY 31, 20C0 








NOTICE: Tl*s material nwy b« prr,*he-T*ted by 
copy tight law. (iJ. S. Cod« Tilte 17) 


STATISTIC^ OF AGRICULTURE. 


AGRICULTURAL SCHEDULES: 1850 TO [900. 


The census of 1850 was the first for which- a special 
agricultural schedule was provided. The progress in 
the collection of agricultural statistics since that rear 
mar be best demonstrated hr reproduction of the head¬ 
ings of the schedules for 1850, I860, 1S70, 1SS0, 1890, 
and 1900. 

There is very little difference shown in the schedules 
of 1850, 1860, and 1870. All seem to have been pre¬ 
pared in conformity with the provisions of the census 
act of 1850, which were not materially changed in the 
three decades. 

The schedules for 1850 were of the size 13 by 17$ 
inches and permitted the enumeration of 11 farms on 
one sheet. There were 19 subjects with a total of 46 
questions. 

The schedule for the census of 1S60 contained the 
same number of subjects, but had 4S questions pertain¬ 
ing thereto. A third question as to hemp prepared in 
ways other than by dew rotting or water rotting was 
added; and beeswax and honey, which were reported 
under one head in 1S50, were separately classified. 

In a few particular’s the schedule of 1S70 differed from 
those of .1850 and 1860. Additional facts were called 
for regarding the acreage and cash value of farms, 
amount spent for labor, production of wheat, quantity 
of milk sold, and total value of farm products. The 
questions relative to the preparation of hemp were 
abandoned. The total number of queries was increased 
to 52, but the number of subjects remained the same as 
for the preceding census. 

The census act of 1S79 provided for a more elaborate 
collection of statistics, and a new schedule for agricul¬ 
ture was adopted. This contained 100 questions relat¬ 
ing to 25 subjects. Although the sheets were of blanket 
form, but 20 farms could be entered. 10 on each page. 
The most important additions to this schedule were the 
questions of land tenure and those relating to the areas 


of the various crops. Inquiries for rice, cotton, and 
sugar cane were printed on the schedules for the South¬ 
ern states only. 

The schedule for 1890 was even more extensive. In 
form it was similar to that of 1880, but it allowed the 
entries of only 10 farms on each schedule. It was 
folded in the center, thus making 4 pages containing 
31 subjects with 256 questions. 

For the present census the individual schedule was 
used for the first time. It was of convenient form 
and had the advantage of showing the general condition 
of each farm on one compact sheet.. It contained 
46 subjects, with a total of 306 questions pertaining 
thereto. 

In addition to the general instructions in pamphlet 
form, explanations were made on the schedule itself , and 
minute directions for making the entries were given 
to enumerators in a circular containing illustrative 

examples. ' I 

To provide for the enumeration of live stock on 
ranges, and other important information relating 
thereto, a special schedule was prepared for the census 
of 1900. It was of the same size as the general schedule 
for agriculture, aud while the questions pertaining to 
live stock were the same, those concerning subjects 
other than live stock were formulated to apply specially 
to the conditions peculiar to ranges or ranches, an 
consequently differed in numerous instances from the 
queries to be found in the farm schedule. 

* In addition to the two above-noted schedules a specia 
form for the enumeration of live stock not on faima or 
ranges was placed in the hands of all enumerators. The 
classification of animals was uniform with that of the 

other schedules. . n 

The instructions issued to the enumerators since loo , 
immediatelv precede, in these pages, the reproduction 
of the headings of the schedules to which they relate. 
_ (743) 


1850 . 

slflisjp - -ETPLAffATION of SCHEDULE 4.—agriculture. 

"«This schedule is to be filled up in the following 

-ifc ; jsjsnner: , . . 

. t “Insert in the heading the name of the district, 

'4own, or city, and the county or parish, and the state 
in which the farms enumerated are located, and insert 
the date when the enumeration was made. This is to 
he attested on each page of each set by signing the 
schedule. 

“In many agricultural returns the amount stated 
must sometimes be estimated, as the number of bushels 
of wheat or of oats; but under other headings, as to the 
number of live stock, the precise number or amount 
can usually be stated. The assistant must use his dis¬ 
cretion in assisting a farmer to estimate fairly and 
accurately the amount of his crops when he keeps no 
exact account; and in all instances it is desired to make 
the nearest approximate returns which the case will 
admit of. 

“The returns of all farms or plantations, the produce 
of which amounts to 8100 in value, are to be included 
in this schedule; but it is not intended to include the 
returns of small lots, owned or worked bv persons fol¬ 
lowing mechanical or other pursuits, where the produc¬ 
tions are not Si00 in value. 

“1. Under heading 1, entitled ‘Name of individual 
managing his farm or plantation insert the name of 
the person residing upon or having charge of the farm 
whether as owner, agent, or tenant When owned or 
managed by more than 1 person, the name of 1 person 
only should be entered. 

“2 and 3. Under general heading, ‘Acres of land: 
and under particular heading, *Improved land,’ insert | 
the number of acres of improved land; bv which is 
”T h ; t and used for grazing, grass, or tillage, 

the fa™ connected or belonging to ; 

• which the assistant marshal is reporting. It 

that ^ Sh ° uW be contiguous, but it , 
acrls U ofum h r din? a U ™y r ™ ed ? in sert the number of ! 

r n :tt? i ~ kndco -^^ththew it : 

proved lanTw^ 2t , shouid be cont ™wus to the im- t 

di^te tr 7 *5 3 W °° d l0t ° r ° ther land * ‘ 

the timber or ranJL'T^-’ D connection with the farm, 

65 or ^" blcd 1S used for farm purposes. 0 


“Under heading No. 4, ‘Cash value of farm; include 
the actual cash value of the whole number of acres 
returned by you as improved and unimproved. In 
this, as in all cases where an amount of money is 
= sta ted, make your figures represent dollars. Thus, if 
the cash value of the farm be 85.000,- insert simply the 
: % ures 3 >000. This rule must be particularly and care- 
\ observed in all cases where amounts of money are 

c to be entered in the columns. 

] °* Under heading No. 5 place the aggregate value 

J of all farming or planting implements, and machinery, 
including wagons, thrashing machines, cotton gins' 
sugar mills—in fact, all implements and machinery 
used to cultivate and produce crops and fit the same for 
market or consumption. 

“Under general heading, ‘Stock, 1st June, 1850; of 
the whole number of animals which belong to the fkrm 
on the 1st day of June, the number of each description 
thereof is to be inserted under the proper headings 
taking care that under heading 1 Other cattle; you insert 
the number of all cattle not before enumerated, which 
are one year old and older. 

11. The number of all sheep which were on said 
date of one or more years old is to be inserted in col¬ 
umn 11. 

“12. Under 12 insert the number of swine on the 
farm on the 1st day of June. 

“13. Under heading 13 insert, in dollars, the cash 
value of all live stock on hand on the 1st of June. 

• t r> to 7’’- * ntdus * ve ’ entitled in general heading, 
Produce during the year ending June 1, 18501 Insert 
in the appropriate columns the whole number of tons, 
bales, bushels, pounds, or value, as the heading mav 
call for, of the respective crops raised on the farm dur¬ 
ing the year ending the 1st of June. The grain which 
is gathered in that year is meant, though it may have 
been sown in 184 8. 

“ 45. ‘ Value of honurmade manufactures. ’ Under this 
heading; is to be included the value of all articles manu¬ 
factured withm the year preceding the 1st day of 
June, m or by the family, whether for home use or for 
sale. If the raw material has been purchased for such 
manufacture, the value of such raw material should not 
be included; the object being to ascertain the value of 
manufactures by the family from their own produc¬ 
tions, or the value of the labor expended on the pro¬ 
duction of others. This discrimination is important. 

“46. Under heading 46 insert, in dollars, the value 
of all animals slaughtered during the year. ” 
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•■ fn a jT 0 od length of straw should be sown about the 20th of 

: April unlefs the district is liable to late frosts. At least one bushel of 

W With regari'tohemp, this fibrous plant ought to be raised to advant- 
■ agein this*state. The soil is favorable and nearly every vacant lot 
fn Minneapolis and St. Paul, shows a luxuriant crop of the plant 
cto wine wild, without cultivation, and I have personally cut a stem 
fifteen feet high, in Minneapolis. The seed of the hemp ha3 not the- 
fame marketable value as flax, and in reckoning the result of hemp 
oto wine it is safer to count on the fiber only. In Kentucky, the 
f^erave product of an acre of hemp, is from 1,200 to 1,400 bs. of fiber 
■worth” about cents per lb. The cost of the planting, harvesting, 
and scutching is about $25.00 an acre, so that it can easily be seen, 
that hemp is a very profitable crop. Any good corn or wheat land 
will grow hemD, and there is a great demand for the fiber for twines- 
and other manufacturing purposes It is grass-retted same as flax. _ 

The cultivation of fibers tells to the advantage of the farmer in 
many wavs. First, he gets a crop worth a great deal more than wheat. 
Second, every acre he plants in fibers reduces the competition in food 
products. Third, Pe finds a well paid class of operatives growing up- 
in the towns near by who not only work up his fiber but buy his food 
products, for which he gets a better price than if he had to pay freight 
on them for a long distance. 

Altogether I think, it would be wise on the part of the people of 
Minnesota to devote their attention to an industry which benefits, 
both farmer and townspeople, in other words all classes of the com- 
mnnity. 

I shall be pleased to correspond with anyone in this state on this 
-subject, and furnish any information and suggestions in my posses¬ 
sion, which may aid to develop ■ and establish this great and possible 
industry in our midst. 

Tours truly, 

J. Casjiichakl Axles’, 

General Supt. 


Mihueapolis, Mura., March 10, 1891. 

C. N. Bell, Esq., St. Paul, 

Dsae Sle : Referring to my former letter on the subject pf retting, 
flax fibers I Pave received a sample from Winnebago City, Minn., 
which the sender informs me was picked up after the threshing 
machine and which was swath retted before being thrashed. 

This sample was a very fair quality of tow and such as I could use 
to advantage in our mill, though of course, it would be worth more to 
the grower if it had been better cleaned; but it serves to show that 
m this direction lies an efficient and practical way of turning flax as 
presently grown in the state to a marketable fiber. It only requires 
to be run through a brake machine and -shaken to be ready for our 
purposes, and in this way there is no expense incurred in spreading. 
The gum which causes the fiber to adhere to the straw or shive is 
really what absorbs most of the valuable constituents of the soil and 
by retting the flax in this style the gum is returned to the ground 
the plant grew. 

Since receiving the above sample I have had a conversation with 
the gentleman from Winnebago City, who informs me that the farm- 

































: Trusting that they will read and heed this little scold in the same 
spirit in which it is offered, we close this report. 


Note: On the 19th of December, 1890, John Kerwin and Chas. 
N. Bell, of St. Paul, obtained erf Mr. Bosse, of St. Paul Park, one 
bale of his flax fiber grown and made by him at St. Paul Park, in 

1890. They shipped it to one of the largest linen mills of Belfast, 
Ireland, to be made into linen goods and returned to St. Paul. The 
manager of the mill, in a letter received by Mr. Eerwin, on March-14, 

1891, declares his astonishment over the good quality of the fiber and 
says he has dressed down 112 pounds of the fiber to eighty-five 
pounds, and that when so dressed it has a value of sixty-five pounds 
per ton, English money; also that he will soon return to St. Paul the 
lin en products of the fiber, and he also urges the production of the 
fiber in large quantities for shipment to Ireland. These gentlemen 
'claim this to be the first shipment of Minnesota fiber to Europe and 
that it also shows another outlet for the product of this new industry. 


[At this date April 10th, these bills have not passed.] 

State of Minnesota. Twentt-Sevehth Session-. 

EC. IF 1 . 2STO- 4- 

Introduced by Mr. Bell. 

A BILL 

For an act to encourage the manufacture of binding twine in the 
State of Minnesota. 

Be it enacted hj the Legislature of the State of Minnesota. 

Section 1. Any company or corporation hereafter organized under 
the laws of the State of Minnesota and operating in this state for the 
purpose of manufacturing from material grown exclusively within the 
state of Minnesota, binding twine of a standard quality for binding 
grain, and any person who may hereafter engage in such manufacture 
in this state from material grown as aforesaid, shall be entitled to the 
benefits of section two (2) of this act, said standard shall be a tensile 
strength of not less than eighty-five (85) pounds and it shall run not 
less than five hundred and seventy-five (575) feet to the pound. Pro¬ 
vided, however, that no person, company or corporation in any man¬ 
ner interested in the manufacture of binding twine outside of this 
state shall be ip any manner entitled to any of the benefits of this act. 

Sec. 2. There shall be paid from the treasury of the state of Min¬ 
nesota as bounty to any individual, company or corporation aforesaid, 
the sum of two dollars ($2.00) for each and every one hundred (100) 
pounds of binding twine of standard quality aforesaid manufactured 
by said individual, company or corporation in this state, from material 
exclusively grown in this state, and said bouuty shall be paid annu¬ 
ally for the term of five (5) years from the first day of July, 1891, to 
each individual, company or corporation entitled to the same under 
the provisions of this act. 

Sec. 3. Any person, company or corporation intending to tak th 
benefits of this act in any particular year of the period aforesaid (and 
each year shall be taken under this act as beginning July first (1st) 
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and in event said commission, or a majority of the members thereof, 
shall be of the opinion that said fiber is of the qnality in this act pre 
• scribed and that this act applies to the manufacturer or producer of 
said fiber, they shall give said producer a certificate to that effect, and 
said certificate shall also specify the place where and date when said 
fiber was manufactured or produced and the number of pounds of 
fiber of the qnality aforesaid made or produced by said appellant, and 
the state auditor of this state, upon the production and surrender of 
this certificate, shall issue to the person named therein, or to his 
order, a warrant on the treasury of this state for "the amount named 
in said certificate, and said warrant shall be paid out of any moneys 
in the state treasury not overwise appropriated, and said warrant 
shall also be received in payment of state taxes. 

Seo 4. Said commission shall not issue any certificate herein pro¬ 
vided for until it is satisfied said fiber is of the standard hen-in named 
and is made exclusively from material grown in this state, and said 
commission is empowered to make such rules and regulations for said 
inspection, and call for such evidence and samples to aid them in 
making said inspection and for carrying oat the provisions of this act, 
as it may deem prudent and necessary. Each person or company re¬ 
ceiving any bounty under this act shall send or deliver to the agricul¬ 
tural college of this state, located at St. Anthony Park, for use and 
preservation, before said certificate is delivered, not less than three 
pounds of said fiber, and with the same a statement in writing show¬ 
ing when, where and by whom said fiber was grown and made and 
the methods adopted and observed in producing same. No one person 
or one company shall be entitled to receive under this act in any one 
year more than one hundred dolalrs. 

Sec. o. This act shall take effect and be in force from and after its 
passage. 

State of Minnesota. Twentt-Seyehth Session; 

U. F. IISTO. 945. 

Introduced by Mr. Bell. 

A BILL. 

For an act to encourage the growth and production of flax and hemp 
fiber, from flax and hemp grown exclusively in the State of Min¬ 
nesota. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Any person or company resident of this state who shall 
hereafter grow and produce, or produce, flax or hemp fiber from flax or 
hemp grown exclusively in this state, of a quality fitted and suitable 
for the making of binder twine, shall be entitled to the benefits of 
section two (2) of this act. 

Sec. 2 There shall be paid from the treasury of the state of Min¬ 
nesota as bounty to any person or company aforesaid the sum of two 
dollars ($2.00) for each and every one hundred (100) pounds of fiber of 
the quality aforesaid, and said bounty shall be paid annually for the 
period of five years from the first day of May, 1S91. 
ss Sec. 3. - Said fiber produced as aforesaid shall be inspected from 
samples produced or by the inspection of said fiber in bulk by the 
superintendent of the binder twine machinery at the state prison in 
Stillwater, Minnesota, and in the event sail superintendent is of the 
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opinion that said fiber is of the qnality in this act prescribed, and that 
the same was produced from flax or hemp grown exclusively in this 
state and by a person or company resident in this state, he shall issue 
to said producer a certificate to that effect, and said certificate shall 
also specify the place where-and the date when saidfiberwas produced, 
and the number of pounds of fiber of tbe quality aforesaid made or 
produced by said applicant; and the state Auditor of this state upon 
the production and surrender of said certificate shall issue to the 
person named therein, or to his order, a warrant on the treasury of 
this state for the amount named in said certificate, and said warrant, 
shall be paid out of any money in the state treasury not otherwise 
appropriated, and said warrant shall also be received in payment of 
state taxes. 

faEO. 4. In tbe event the person or company manufacturing said 
fiber is not the person who grows the flax or hemp from which tbe 
same is produced, then one-half (■£) of said bounty shall be paid by 
the manufacturer of said fiber to tile farmer or person who grows 
the flax or hemp from which the said fiber is produced, and in making 
application for said bounty the applicant shall state the name of the 
person and the residence of the person growing the flax or hemp from 
which said fiber was produced, and said superintendent shall, in such 
case, issue his certifii ate for one-half (£) of said bounty in tavor of 
the farmer or person growing 3aid flax or hemp as aforesaid. 

Sec. 5. Said superintendent shall not issue any certificate herein- 
provided for until he is satisfied that said fiber is of the quality and 
standard herein named and is made exclusively from flax or hemp 
grown in this state, and until the applicant therefor shall state in 
writing to said superintendent the name and residence of the farmer 
or person producing or growing said flax or hemp, and said superin¬ 
tendent is empowered to make such rules and regulations for such 
inspection, and call for such evidence and samples to aid him in mak¬ 
ing such inspection and carrying out the provisions of thie act, as he 
may deem prudent and necessary. 

Seo. 6. This act shall take effect and be in force’ from and after its 
passage. 
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Plaintiff, ORDER AND MEMORANDUM 

vs. 

Thomas Christopher Wright, 

Defendant. 



The above-entitled matter came on for motion before the 
undersigned. Judge of the above-named Court, on May 7, 1997 at the 
Hennepin County Government Center, City of Minneapolis, County of 
Hennepin, State of Minnesota. 

APPEARANCES WERE AS FOLLOWS: 

Randall Tigue, Esq., 2620 Nicollet Ave., Minneapolis, 
Minnesota, 55408, appeared on behalf of Defendant. 

Manuel Guzman, Assistant County Attorney, appeared on behalf 
of Plaintiff. 


The Court having been fully advised in the premises, and based 

upon the arguments of counsel, and all the pleadings and files on 

record in this matter, IT IS^HEREBY ORDERED: 

1. That Defendant's Motion to dismiss the criminal complaint 
based on the unconstitutionality of Minn. Stat. § 152.023, 
subd. 1(5) is hereby denied. 


2. That the attached memorandum is incorporated herein. 
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r ' * MEMORANDUM 
;;ri FACTS 

Thomas Christopher Wright (hereinafter 11 Defendant") is charged 

Cou f. T ,* i ~■.. s {ij 3 

with one count of sale of a controlled substance, in violation of 
Minn. Stat. § 152.023, subd. 1(5), subd. 3(a); and Minn. Stat. § 
609.101, subd. 3. According to the complaint, dated September 30, 
1996, police executed a search warrant at Defendant's residence at 
3100 Thomas Avenue North in Minneapolis, Hennepin County, 
Minnesota. Defendant was not present at the time of the search. 

Upon entering the residence, officers observed a "grow room" 
in the upstairs bedroom. They recovered 41 plants of suspected 
marijuana, along with numerous plants drying and also containers of 
harvested suspected marijuana buds. According to a police report, 
there were several grow lights, generators, vents and fans and an 
air conditioner inside the "grow room." An officer also observed 
fertilizer/growth material in the room. 

In the kitchen, officers recovered a scale and a container 
with suspected marijuana. In the basement, officers recovered a 
loaded handgun and a baggie of suspected marijuana. Officers 
recovered drug paraphernalia throughout the residence, along with 
numerous mailings to defendant, and his co-defendant wife listing 
the address of the residence. The suspected drugs were delivered 
to Minneapolis City Chemist Bruce Person, and tested positive for 
marijuana weighing over five kilograms. 

Now before this Court is Defendant's second motion to dismiss 
the criminal complaint against him. 











ANALYSIS 


Defendant argues that the statute under which he is charged, 
Minn. Stat. § 152.023, subd. 1(5), sale of marijuana, is 
unconstitutional, as it violates Article 13, section 7 of the 
Minnesota Constitution. Specifically, Defendant argues that at the 
time Article 13, section 7 was adopted, in November of 1906, 
marijuana was "every bit as legal a substance in the State of 
Minnesota as wheat, corn, oats, and soybeans." (Defendant's April 
3, 1997 Memorandum). 

Article 13, section 7 of the Minnesota Constitution provides: 

"No license required to peddle. Any person may sell or 
peddle the products of the farm or garden occupied and 
cultivated by him without obtaining a license therefor." 

Minn. Stat. § 152.023, subd. 1(5) states: 

"Subdivision 1. Sale crimes. A person is guilty of 
controlled substance crime in the third degree if: 

(5) the person unlawfully sells one or more mixtures of a 
total weight of five kilograms or more containing 
marijuana or Tetrahydrocannabinols." 

Minn. Stat. § 152.01, subd. 9 defines "marijuana" as: 

"'Marijuana' means all parts of the plant of any species 
of the genus Cannabis, including all agronomical 
varieties, whether growing or not; the seed thereof; the 
resin extracted from any part of such plant; and every 
compound, manufacture, salt, derivative, mixture, or 
preparation of such plant, its seeds or resin, but shall 
not include the mature stalks of such plant, fiber from 
such stalks, oil or cake made from the seeds of such 
plant, any other compound, manufacture, salt, derivative, 
mixture, or preparation of such mature stalks, except the 
resin extracted therefrom, fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of 
germination." 

This Court finds Defendant's arguments unpersuasive. Under 
the police power, the state may impose those restraints upon 
private rights which are necessary to protect the general welfare. 


Minn. 514, 75 N.W.2d 780 (1956); McElhone v. Geror . 207 Minn. 580, 
292 N.W. 414 (Minn. 1940) . "It is well established that an 
exercise of the 'police power' will be upheld where it has for its 
object the public health, safety, morality, or welfare, and where 
it is reasonably related to the attainment of those objectives." 
City of Austin . 246 Minn, at 517. 

Furthermore, when the legislature exercises the police power, 
which is as flexible and adaptable as the needs of our changing 
society, "[t]he objective of its exercise is the preservation of 
the public welfare, as distinguished from the protection or 
advancement of a mere private interest, and the remedy adopted 
thereunder must be reasonably designed to accomplish its purpose 
without going beyond the reasonable demands of the occasion. A 
wide discretion is vested in the legislature in determining when a 
public welfare need exists and in the selection of an appropriate 
remedy." Breimhorst v. Beckman . 227 Minn. 409, 430 (Minn. 1949). 

Thus, prohibiting the sale of a controlled substance, here 
marijuana, is clearly within the police powers of the Minnesota 
State Legislature. The extent of abuse of marijuana, and the risks 
it poses to public health provide the basis for the prohibition 
under the state's police powers. In addition, the statute is a 
reasonable means to accomplish the legislative goals. 

The Minnesota Supreme Court has already addressed the 
constitutionality of classifying marijuana as a Schedule I 
controlled substance in State v. Hanson . 364 N.W.2d 786 (Minn. 
1985). There, the defendant challenged the classification of 






marijuana arguing that there are some medical benefits in the use 
of marijuana. Hanson . 364 N.W.2d at 790. The Hanson Court relied 
on an Eighth Circuit opinion addressing the issue of the 
constitutionality of the Federal Controlled Substances Act, 21 
U.S.C. §§ 801-904 (1976). "'In addressing this argument, we first 
note the highly deferential standard of review applicable here. 

n 

Because there is no fundamental constitutional right to import, 

jjj 

sell, or possess marijuana, the legislative classification 
complained of here must be upheld unless it bears no rational 
relationship to a legitimate government purpose United States 

i 

v. Fogarty . 692 F.2d 542 (8th Cir. 1982) cert, denied . 460 U.S. 

1040, 103 S.Ct. 1434, 75 L.Ed.2d 792 (1983), cited in Hanson . 364 
N.W.2d at 790. 

The court rejected the defendant's argument, finding that the 
statute bears a rational relationship to a legitimate legislative 

jjjj j 

purpose, and that the classification of marijuana in Schedule I 
does not violate the constitution. Id. at 791. Thus, the 
inclusion of marijuana as a prohibited controlled substance in the 
state of Minnesota has already been upheld as constitutional. 

In 1906, at the time the State of Minnesota enacted Article 

> -* y 

13, section 7, hemp was grown as an agricultural product. 

Defendant has so shown through the numerous historical documents 
submitted to the court. A review of these documents shows that 
hemp was grown as an agricultural product to be used for the 

; - f 

production of binding twine and fiber and other manufactured 
products. (See generally Defendant's Exhibit G, "Flax and Hemp in 

- y>! 

Minnesota, 1891). In Defendant's Exhibit G, p. 27, entitled "The 


Hemp Industry," the article explains that the "principle uses of 
hemp in this country are in the manufacture of cordage, binder and 
other twines, and for the mixing with flax in a cheap grade of 
carpet." 

Nowhere in the historical documents submitted by Defendant did 
this Court find references to the production of hemp for the 
purpose of harvesting the flowers, leaves or resin to make mood- 
altering marijuana. Thus, the fact that it was common and legal to 
produce and sell hemp as an agricultural product in 1906 when 
Article 13, section 7 was adopted does not preclude the state from 
using its police powers to protect the general welfare from the 
evils of drug abuse. "All laws of a democracy are but expressions 
of a policy drawn, correctly or otherwise, from human experience. 
It is therefore to be expected that the policy they express will 
change as new experience teaches that old policy is mistaken either 
in factual basis or functioning." McElhone v. Geror . 207 Minn, at 
583. 

It is also important to note that the statute specifically 
excludes from the definition of marijuana "the mature stalks of 
such plant, fiber from such stalks, oil or cake made from the seeds 
of such plant. ..." See Minn. Stat. § 152.01, subd. 9. A 
reading of the plain meaning of the statute lends credence to the 
fact that a person in Minnesota can own products made from hemp, 
such as clothing, as they are not classified as "marijuana". (For 
example, one may browse through the products made from imported 
hemp fabric at the "Third Stone" store located at 520 W. Lake St. 
in Minneapolis). 

















The state government in 1906 could not have foreseen or 
predicted a society many decades later that suffers as a result of 
the abuses and addictions of drugs. Therefore, the prohibition on 
the sale and possession of marijuana as a controlled substance is 
clearly within the state's police powers to protect the health and 
general welfare of the public. Accordingly, Defendant's motion to 
dismiss the criminal complaint against him is hereby denied. 


STATE OF MINNESOTA 


DISTRICT COURT 


COUNTY OF HENNEPIN 


FOURTH JUDICIAL DISTRICT 


State of Minnesota, 

Plaintiff 

vs. 

Thomas Christopher 
Wright, 


NOTICE OF APPEAL TO COURT OF APPEALS 

Trial Court File No. 96075200 
Date judgment entered: January 13, 
1998 


Defendant. 


TO: Clerk of the Appellate Courts, Minnesota Judicial Center, 
St. Paul, MN 55155: 

PLEASE TAKE NOTICE that the above-named Defendant, appeals to 
the Court of Appeals of the State of Minnesota from a judgment 
entered on the date shown, adjudging Defendant guilty of the sale 
of marijuana in violation of Minn. Stat. Sec. 152.03, Subd. 1(5). 

Name, address, and telephone number of attorney for Plaintiff: 
Manuel Guzman, Assistant County Attorney, C-2100 Hennepin County 
Government Center, Minneapolis, MN 55487; 612/348-5858. 


Dated: January .23, 1998 



Randall D. B. Tigue f/ 

Attorney for Defendant 
2620 Nicollet Avenue 
Minneapolis, Minnesota 55408 
(612) 874-9903 

Minn. Sup. Ct. Lie. No. 110000 
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LEGAL ISSUES 

I. Does Minn. Const, art. XIII, § 7 create a right to produce and market 
unsafe products? 

II. Are Minnesota’s controlled substance statutes really a licensing scheme 
regulating the sale of marijuana, or are they criminal prohibitions? 

Even if Minn. Const, art. XIII, § 7 applies to the choice of crops 
produced by a farmer, does Minn. Const, art. I, § 1 police power allow 
the legislature to enact reasonable health and safety regulations that limit 
what products may be produced and how they are handled? 


III. 
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STATEMENT OF FACTS 

Appellant, Thomas Wright, ran a marijuana grow operation in his north 
Minneapolis home. On September 30, 1996, the Minneapolis Police Department 
executed a search warrant on the home and found 41 live marijuana plants, several 
other harvested marijuana plants set out to dry, and containers of marijuana buds. The 
home was equipped with grow lights, generators, vents, and fans. Officers also found 
a scale, packaged marijuana, and a loaded handgun. Bruce Person, a chemist with the 
Minneapolis Department of Health, tested the seized material and confirmed the police 
seized over 5 kilos of marijuana. 1 

Appellant was charged with Controlled Substance Crime in the Third Degree. 
Appellant filed two motions to dismiss the complaint alleging that enforcement of 
Minn. Stat. 152.023 against him violated Minn. Const, art. XIII, § 7. The motion 
was denied. 2 Appellant was convicted after a stipulated fact trial. Appellant received a 
stay of imposition of sentence and probationary terms on January 5, 1998. 3 


1 State v. Wright . Order and Memorandum, 8/7/97, Hennepin County District Court SIP No. 
96075200. 

2 Id 

3 State v. Wright , SIP No. 96075200, Judgment and Stay of Imposition of Sentence, 1/8/98. 
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ARGUMENT 


Summary of Argument 

Minnesota’s controlled substance statutes do not conflict with the constitutional 
protection given farmers to market their crops for at least three reasons. First, the 
historical context in which the amendment was passed suggests the amendment was 
meant to protect the economic process of bringing crops to market, and not to 
immunize farmers from health and safety laws. Second, Minnesota’s controlled 
substance laws are a criminal prohibition not a civil licensing scheme. Although certain 
exceptions to the prohibition exist, comparison to other mixed statutes indicates the 
statute defines a crime rather than an economic regulation. Third, even if the 
controlled substance statutes have the collateral effect of licensing sales, they are a 

reasonable accommodation of the equally constitutionally based obligation to protect the 
public. 


3 
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I. STANDARD OF REVIEW. 

Tn Federal Distillers. 4 the Supreme Court outlined the standard of review that 

applies when a statute is subject to constitutional review: 

The legislature possesses all legislative power not 
withheld or forbidden by the state or federal constitutions. 

George Benz Sons. Inc, v. Erickson . 227 Minn. 1, 34 
N.W.2d 725 (1948). Courts do not pass on the soundness 
of social or economic theories in the legislative mind 
when statutes are enacted in exercise of the police power, 
nor can courts substitute their judgment for that of the 
legislature as to the wisdom, expediency, or effectiveness 
of this type of regulation. Fairview Hospital Assoc. y_. 

Public Building Service Union , 241 Minn. 523, 64 
N.W.2d [304 Minn. 39] 16 (1954); Lee v. Delmont , 228 
Minn. 101, 36 N.W.2d 530 (1949). To warrant the 
judiciary’s declaring an act an invalid, it must be able to 
point out some constitutional limitation which the act 
clearly transcends. State v. Corbett . 57 Minn. 345, 59 
N.W. 317 (1894). 

T his act like every legislative enactment, comes to the 
courts with the presumption in favor of its 
constitutionality. Clicker v. State , 293 Minn. 149, 197 
N.W.2d 434 (1972); Head v. Special School District No. 

1, 288 Minn. 496, 182 N.W.2d 887 (1970) certiorari 
denied sub nom Minneapolis Federation of Teachers, 

Local No. 59 v. Snannus , 404 U.S. 886, 92 S.Ct. 196, 30 
L.Ed.2d 168 (1971); 17B., Dunnell, Dig. (3d Ed.) § 

8929. The burden of proof is on the challenging parties to 
show beyond a reasonable doubt that the act violates some 
particular constitutional provision. National Federation of 
Teachers v. Obermever . 275 Minn. 347, 147 N.W.2d 358 
(1966)_ 

When an act is challenged on its face, the reviewing court 
is permitted to consider neither hypothetical applications 
of the act which might be unconstitutional nor possible 
constructions of the act which might render it 
unconstitutional. If a legislative act is reasonably 
susceptible of two different constructions, one of which 


4 Federal Distillers Inc, v. State, 229 N.W.2d 144, 154 (Minn. 1975). 


4 
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will render it constitutional and the other unconstitutional, 
the former must be adopted. Hassler v. Engberg , 233 
Minn. 487, 48 N.W.2d 343 (1951); State v. Rawland . 294 
Minn. 17, 199 N.W.2d 774 (1972). 5 


5 Federal Distillers . 229 N.W.2d at 154. 
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II. ARTICLE XIII, SECTION 7 OF THE MINNESOTA 
CONSTITUTION PROTECTS THE PROCESS OF 
BRINGING CROPS TO MARKET, IT DOES NOT 
GRANT FARMERS THE RIGHT TO GROW OR 
SELL UNSAFE PRODUCTS. 

A. Introduction. 

The protection of the process used by a farmer to bring crops to market was an 
important political goal of the populist movement — a movement that was alive and well 
in Minnesota in 1906. The turn of the century also saw tremendous popular demand 
for safe food and drug laws. An examination of the historical context of the 1906 
amendment strongly suggests Minn. Const, art. XIII, § 7 was meant to protect the 
sales process, but was never meant to undermine the State’s ability to insure a safe food 
and drug supply. Minn. Const, art. XIII, § 7 insures that a farmer may take the fruits 
of his labor to market without the burden of a license or other economic taxation. The 
farmer may not, however, sell unsafe or misbranded products in violation of reasonable 
health and safety regulations. 

Appellant makes an overly broad reading of the amendment that suggests the 
voters of 1906 granted the farmer the right to grow anything - including unsafe 
products. In light of the times, it seems unlikely that the legislature and people of 
Minnesota meant to forfeit their ability to protect themselves from the horrors of unsafe 
food or drugs. 

B. The Historical Context of the 1906 Amendment. 

The 1905 legislature (that put Minn. Const, art. XIII, § 7 to the voters in the 
1906 elections) convened in a whirlwind of agrarian unrest. Although the Granger 


6 
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Movement that brought this unrest to the political forefront was largely disbanded by 
1905, its influence was still felt in the state legislatures of the time. 6 As defined by the 
founder of the Grange Movement, Oliver Hudson Kelly, agricultural reforms were 
designed to allow the farmer to compete with the “monopolistic practices of railroads 
and elevators and to institute for themselves cooperative methods of buying and 
selling.” 7 Protection of the economic interests of farmers was a plank in the platform 
of failed 1896 presidential candidate William Jennings Bryan. For example, the 
scarcity of credit available to farmers caused by the tight money policies of the gold 
standard, prompted his most famous quote: “You shall not press down upon the brow 
of labor this crown of thorns. You shall not crucify mankind upon a cross of gold.” 8 
Minnesota’s own Ignatius Donnelly expanded on this economic theme in the Omaha 
Platform of 1896 (statement of the fundamental principles for the populists). “Wealth 
belongs to those who toil to create it. The farmer should not lose the value of his labor 
at the hands of forces he does not control.” 9 

The economic themes of the populist era resonated in Minnesota. 10 The 
Minnesota Constitution was amended to “prohibit the monopolization of markets of 

6 Buck, Solon, The Granger Movement (Lincoln, NE: University of Nebraska Press, 1913); see 
also John D. Hicks, The Persistence of Populism, reprinted in Selections From Minnesota 
History (St. Paul: Minnesota Historical Society, 2 nd printing, 1979) 

7 IcL, see also . Clanton, Gene, Populism: The Humane Preference in America, 1890-1900 
(Boston: Twayne Publishers, 1991). 

8 Speech at the National Democratic Convention, Chicago, 1896. 

9 Fink, Leon, Major Problems in the Gilded Age and the Progressive Area (Lexington, DE: 
Heath and Company, 1993, pg. 182). 

10 Chrislock, Carl, The Progressive Era in Minnesota, 1899-1918, St. Paul, Minnesota 
Historical Society, 1971. 
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food products” in 1888. Years later, voters narrowly rejected an amendment to 
establish state-owned grain elevators. 11 Populist themes emerged in statute as well. 
Farmers were organized into cooperative marketing associations. 12 Railroad regulation 
became a mainstay of legislative business. 13 

Underlying all of the political sentiment and statutory activity is the central 
theme of granting farmers an economic advantage in the marketing process. Whether 
against unreasonably high rail or grain storage rates or local taxation in the form of 
license fees, the underlying premise was the protection of the farmer’s income, not the 
absolute right to raise and process whatever crop the farmer pleased. 

Concurrent with State efforts to protect the economic interests of farmers, the 
public demanded health and safety regulation of agricultural products. In 1906, Upton 
Sinclair published “The Jungle,” a scathing expose of the Chicago meatpacking 
industry. 14 An outraged President Theodore Roosevelt pushed the first “Pure Food and 
Drug Act” through Congress. 15 Minnesota was among the states following this 
national trend. Minnesota enacted extensive controls over agricultural products around 
the turn of the century. Pure food and agricultural safety laws extended to almost every 

11 Minnesota Legislative Manual, Minnesota Constitutional Amendments, 1995-96, pg. 41, 43. 

12 Minnesota Wheat Growers Co-op Marketing Assoc, v. Huggins. 203 N.W. 420, 423 (Minn. 
1925), see also . Laws 1878 Ch. 34 (establishing Minnesota State Grain Producers 
Cooperative). 

13 Laws 1899, Ch. 314, 100, 170, 196, 51; Laws 1901, Ch. 150, 225, 248, 165, 270; Laws 
1903, Ch. 79, 86, 189, 253, 262, 278, 319, 320, 336; Laws 1905, Ch. 196, 176, 177, 230, 
250, 208, 221, 280, 252, 308, 122, 287. 

14 Sinclair, Upton, The Jungle (Cambridge: 1971). 

15 Hunt, John Gabriel, The Essential Theodore Roosevelt (New York: Gramercy 1994) 
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field of agricultural endeavor. Statutes regulated the handling of fresh milk, prohibited 
the mixing of butter and lard, required imitation dairy products be colored pink, 
imposed detailed regulation on the processing of meat products, and prohibited the 
marketing of grain seeds not gleaned for weed seeds. 16 

The same legislative session that put Minn. Const, art. XIII, § 7 to the voters 
in the form of a constitutional amendment also passed Chapter 158: “An act to provide 
for the better enforcement of laws forbidding, regulating and punishing the sale and use 
of commodities designed for human consumption which are deleterious to health and 
not true in name.”17 This act empowered the Dairy and Food Commissioner to enter 
any storage house and open any package if the commissioner believed its contents could 
be deleterious to the health of the ultimate consumer or in any other way was forbidden 
by the laws in force at that time. Failure on the part of any person to assist the 
commissioner to abide by the provisions of Chapter 158 was made a misdemeanor. 18 
This statute contained no exception for farmers peddling or selling the fruits of their 
own farm. 

The historical context surrounding the 1906 amendment suggests both what the 
amendment meant to do and what it was not meant to do. The amendment, in line with 


16 The Dairy and Pure Food Laws of the State of Minnesota, compiled to the close of the 
legislative session of 1905, Edgar K. Slater, Dairy and Food Commissioner, Minneapolis: 
Harrison and Smith, 1905 (archived at the Minnesota Historical Society). 

17 Minnesota Laws 1905, Ch. 158. 

18 Id. at subd. 5. 
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general populist sentiment, seeks to ensure that farmers enjoy unfettered access to 
consumers. Put another way, the farmer enjoys the right to pocket the profit of the 
fields without sharing the proceeds with state or local government in the form of a 
license fee. The amendment was passed, however, in the context of general demands 
for safe food and drug regulation. It passed out of the legislature in the same session as 
a stringent commodity inspection law that did not exempt individual farmers from a 
host of other safe food and drug laws. The only logical reconciliation of these two 
themes is a finding that the amendment means nothing more than what it says — sales 
may not be licensed. The amendment does not override safe food and drug laws - 

including the laws prohibiting dangerous drugs. 

Although there is little precedent interpreting Minn. CONST, art. XIII, § 7, the 
few cases mentioning this section support the “sales not safety” interpretation of the 
amendment. In State v. Parr , the Supreme Court considered a uniform application of 
laws challenge to a 1909 hawker or peddler statute. The court noted that the former 
version of Minn. Const, art. XIII, § 7 may be an exemption from the uniform 
application of laws section of the constitution. The court defined the amendment as a 
“privilege to sell.” 19 In Minnesota Wheat Growers Co-op Marketing Assoc,, the 
Supreme Court again considered the former version of this amendment in the context of 
an anti-trust challenge to Minnesota’s Cooperative Marketing Act. 20 That court defined 
the amendment in turns of the privileged marketing position granted farmers: 


19 State v. Parr . 123 N.W. 408, 409 (Minn. 1909). 

20 Minnesota Wheat Growers Co-op Marketing Assoc, v. Huggins , 203 N.W. 420, 423 (Minn. 
1925). 
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By Section 18, Article I, Const. Minn., recognition is 
given to the fact that tillers of the soil stand in a peculiar 
position in reference to the marketing of their products, 
and it prohibits the imposition of a license to sell or 
peddle the same. The Supreme Court of the United States 
has said that: ‘From time out of mind it has been the 
policy of this government, and not only to classify for 
purposes of taxation, but to exempt producers from the 
taxation of the methods employed by them to put their 
products upon the market .’ (citations omitted) (emphasis 
added) 21 

Nowhere in these interpretations is there any suggestion that farmers were exempt from 
reasonable regulation of their produce for health and safety reasons. 

Finally, the larger historical inferences aside, at least one Attorney General’s 
opinion, rendered 56 years ago, supports the sales theory. The Attorney General, in 
issuing an opinion about the constitutionality of a local dairy regulation, suggested 
Minn. Const, art. XIII, § 7 was passed as a direct response to two Minnesota Supreme 
Court cases upholding steep license fees on persons peddling the produce of their own 
farms. 22 In Jensen , the Supreme Court upheld a Minneapolis ordinance imposing a 
$125 license fee, in 1904 dollars, and specifically found the term "peddler” included a 
farmer selling his own produce. 23 An attempt to statutorily exempt farmers selling their 
own produce was rejected by that same court in State v. Luria . The court found such 
an exemption ran afoul of the uniform legislation clause in the Minnesota Constitution. 24 
Because a statutory amendment could not exempt a farmer without running afoul of the 


21 Minnesota Wheat Growers Co-op . 203 N.W. at 423. 

22 Opinion of the Attorney General, 292-E, 5/14/42. 

23 State v. Jensen . 100 N.W. 644, 645 (Minn. 1904). 

24 State ex. rel. Luria v. Wagner . 72 N.W. 67, 68 (Minn. 1897) 
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constitution, 25 it follows that a constitutional amendment was necessary if farmers were 
to be exempt from licensing fees. 

This is consistent with the broader political trends in place when the amendment 
was adopted. The underlying issue was keeping money in the farmer’s pocket — not 
exemption from reasonable health and safety regulations. 

Appellant’s unsupported allegation that a ban on an unsafe product is nothing 
more than an ultimate license is wrong. 26 The legislature and voters of 1906 meant 
something different. The historical context of the amendment leads to the conclusion 
that farmers would not bear the economic burden of a license. The obligation to 
produce safe products, however, remains intact. 


25 Opinion of the Attorney General, 292-E; see also State v. Pehrson , 287 N.W. 316 (Minn. 
1939). 

26 Appellant’s Brief, page 11 n.7. 
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III. MINNESOTA’S CONTROLLED SUBSTANCE 
STATUTE IS A CRIMINAL PROHIBITION, NOT A 
CIVIL LICENSING SCHEME. 

A. Introduction. 

By its own terms, art. XIII, § 7 of the Minnesota Constitution prohibits the 
imposition of a licensing scheme on farmers peddling the fruits of their own labor. It 
does not purport to limit the legislature’s power to prohibit unsafe products. 
Minnesota’s controlled substance statute is an expression of the legislative power to 
prohibit unsafe products. It does not run afoul of the licensing prohibition. 

Appellant attempts to recast the prohibitions found in Chapter 152 as a licensing 
scheme because, in very limited instances, the possession of marijuana is permitted. 27 
The fact that a law permits exceptions does not alter its essential character. In two 
other areas, land use - taking and civil forfeiture, the courts have been asked to 
characterize statutes that were written to serve one purpose as de facto exercises of 
another. Application of that analysis to this case suggests that Minn. Stat. Ch. 152 
should be characterized as a criminal prohibition rather than a licensing scheme. 

B. Comparison to Zoning and Forfeiture Cases. 

Just as a zoning regulation may become so restrictive that it becomes a taking, or a civil 
forfeiture statute so punitive that it becomes a crime, the controlled substance statute is 
so restrictive and punitive that it cannot be characterized as a license scheme and must 
be characterized as a criminal prohibition. 


27 Minn. Stat. 152.21. 
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The United States Supreme Court has repeatedly passed on zoning or 
environmental regulations that cross the line from reasonable regulation to de facto 
takings. 28 Admittedly, the courts have wandered significantly in defining when a 
regulatory scheme imposes such a significant burden on a private activity as to amount 
to a taking. 29 Nevertheless, the cases universally acknowledge that the existence of 
some possibility of use on the controlled land is not enough to save characterization of 
the statute as a taking. For example in Nollan . the landowners wanted to replace a 
small beach house with a large one. A coastal land use regulation prohibited the 
expansion. Even though the landowner remained free to enjoy the smaller home, the 
expansion prohibition was significant enough to constitute a taking. 30 Similar partial 
restrictions have been applied to building height restrictions, 31 highway access, 32 and 
designation as a historic preservation site. 33 In all of these instances, the fact that the 
regulation was not absolute; that some possibility of alternative use was available, was 
insufficient if the “effective” or “reasonable” use of the property is prohibited. If it is, 
the regulation is really a taking. 34 

28 Means, Motives and Takings: The Nexus Test of Nollan v. California Coastal Commission, 
12 Harvard Environmental L.Rev. 231: 1988. 

29 Compare . Pennsylvania Coal Co. v. Mahon . 260 U.S. 393 (1922) with, Lucas v. South 
Carolina Coastal Council . 505 U.S. 1003 (1992) and Mugler v. Kansas . 123 U.S. 623 (1887). 

30 Nollan v. California Coastal Commission . 483 U.S. 825 (1987). 

31 McShane v. Faribault . 292 N.W.2d 253 (Minn. 1980). 

32 Hendrickson v. State . 127 N.W.2d 165 (Minn. 1964). 

33 State by Powderlv v. Erickson . 285 N.W.2d 84, 90 (Minn. 1979). 

34 Erickson . 285 N.W.2d at 90. 
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A similar example is found in recent forfeiture cases. A civil forfeiture statute, 
although written as a remedial regulation of illicit property, will convert to the 
equivalent of a criminal punishment unless the regulation can “fairly be characterized as 
remedial.” 35 A reviewing court may look to the legislature motivation for a statute and 
determine whether the statute was meant to raise revenue or deter conduct. 36 Likewise, 
a court may look to a statute’s effect and measure its remedial effect against its punitive 
impact. 37 

Appellant’s contention here poses the reverse of the taking-forfeiture question. 
Appellant asks this Court to find that the controlled substance act can be fairly 
characterized as remedial because it is meant to regulate the flow of controlled 
substances rather than act as a criminal prohibition. This simply isn’t a fair 
characterization of Ch. 152. The primary function of the chapter is to punish those 
who violate its provisions and to deter those who contemplate a violation. 

The primary purpose of the statute may be seen in its definitions. Minnesota 
law classifies marijuana as a Schedule I controlled substance. 38 A Schedule I controlled 
substance is defined as a substance that has “a high potential for abuse, no currently 
accepted medical use in the United States, and a lack of accepted safety for use under 
medical supervision.” 39 Thus, by definition, Minnesota law holds that marijuana has 

35 State v. Hanson . 543 N.W.2d 84, 87-88 (Minn. 1996). 

36 Dept. Revenue v. Kurth Ranch . 511 U.S. 767 (1994). 

37 U.S. v. Urserv ._U.S._, 116 S.Ct. 2135 (1996). 

38 Minn. Stat. 152.02, subd. 1(3). 

39 Minn. Stat. 152.02, subd. 7(1). 
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no legitimate medical use. It follows that a statute banning the use of a product that has 
no legitimate use cannot be interpreted as a licensing scheme simply taxing or 
regulating its sale. Put simply, there is no lawful commerce in marijuana that the 
statute seeks to tax or license. 40 Applying the logic of either the taking or forfeiture 
statutes leads to the same result. There is no alternative legitimate use of marijuana 
that is left to the marijuana growers of Minnesota. The growth and use of marijuana is 
completely barred. Likewise, if Minnesota’s civil forfeiture statutes included long 
prison terms and fines such as those that are found in Minnesota Chapter 152, the 
appellate courts of the state would have little difficulty finding the statute’s intent 
punitive and its imposition a violation of Double Jeopardy Clause. 41 

Minnesota statute 152.21 does not convert the criminal prohibition into a 
licensing scheme. This provision allows doctors who meet stringent federal 
requirements to act as “clinical investigator[s] ” in an effort to discover whether 
marijuana is an effective pain killer for cancer patients. 42 This limited function is 
hardly a primary purpose of the controlled substance laws. To the contrary, it is a 
legislative concession that the rational basis for today’s wholesale ban on marijuana 
may change tomorrow. 43 Obviously, legislative responses are not perfect. They may 
change as science or other conditions in society change. 44 

40 State v. Vail . 274 N.W.2d 127, 134-35 (Minn. 1979). 

41 Hanson . 543 N.W.2d at 89; State v. Rosenfeld . 540 N.W.2d 915 (Minn. Ct. App. 1995). 

42 Minn. Stat. 152.21, subd. 1-6. 

43 State v. Hanson . 364 N.W.2d 786, 790 (Minn. 1985). 

44 State v. Vail . 274 N.W.2d at 136 (citing Williamson v. Lee Optical . 348 U.S. 483 (1955)). 
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The existence of this exception, suggests the rule. The fact the legislature 
opened a narrow window for future legitimate uses of marijuana strongly suggests that 
the law currently means to completely prohibit its use. Minn. Stat. 152.21 simply 
leaves open the possibility of a future legitimate commerce in marijuana. The existence 
of the possibility of such future commerce confirms the statute does not mean to license 
any commerce today. 

The existence of changing conditions dispenses with Appellant’s argument that 
the production of hemp for fiber in 1906 means the legislature intended to protect its 
cultivation forever. As the United States Supreme Court in Williamson points out, 
changing conditions provoke changing legislative responses. 45 The use of marijuana as 
an intoxicant apparently did not emerge as a social ill requiring legislation until after 
1906. Just as marijuana may emerge as a useful pain killer after 152.21 research is 
completed - and be legalized - so may the legislature of 1935 amend the law to 
prohibit its use as the society of that era recognized marijuana to be a problem. 

Finally, the existence of exceptions is common in criminal statutes. Exceptions 
do not undermine their essentially punitive nature. The deprivation of parental rights 
statute, for example, creates several exceptions where the actor believes the taking is 
required to prevent harm. 46 The receiving profit from prostitution statute exempts 
dependent children and the retail sale of goods and services. 47 The bad check law 


45 Id, 

46 Minn. Stat. 609.26, subd. 2. 

47 Minn. Stat. 609.323, subd. 3a, 4. 
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exempts post-dated checks or checks given for past consideration. 48 Nevertheless it 
would not be reasonable to characterize these statutes as mere civil regulations. It 
remains a crime in Minnesota to kidnap children, receive the profit of prostitution, and 
issue bad checks. It is also a crime in Minnesota to possess or sell marijuana. The 
controlled substance penalties aren’t penalties for selling marijuana without a license — 
they attach for any possession or sale at all. 


48 Minn. Stat. 609.535, subd. 5. 
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IV. THE RIGHT TO MARKET CROPS FOUND IN 
ARTICLE XIII, SECTION 7 IS LIMITED BY THE 
OBLIGATION IMPOSED IN ARTICLE I, SECTION 
1 TO PROTECT THE HEALTH AND SAFETY OF 
THE PEOPLE OF THE STATE OF MINNESOTA. 

A. Introduction. 

Art. XIII, § 7 of the Minnesota Constitution, and the important agricultural 
interest it represents, does not exist in a void. The Minnesota Constitution imposes a 
parallel duty on the government of the state to act for the “security, benefit and 
protection of the people.” 49 The controlled substance laws are an expression of that 
constitutional police power. 50 Minn. CONST, art. XIII, § 7 must be read in light of the 
co-equal constitutional responsibility to protect the people of Minnesota. As such, 
Appellant has no more right to raise and sell marijuana than he has to shout fire in a 
crowded theater. 51 The right of a farmer to bring crops to market does not include the 
right to grow or sell dangerous agricultural products. 

B. The Controlled Substance Act Is A Legitimate Exercise of Police Power. 

Exercises of state police power have long checked activity that would otherwise 

be protected by the constitution. For example, free speech exists within the limits of 


49 Minn. Const., art. I, § 1. 

50 State v. Vail . 274 N.W.2d 127, 134-36 (Minn. 1979); Federal Distillers Inc, v. State . 229 
N.W.2d 144, 154 (Minn. 1975) (alcohol regulations); State v. Hanson . 364 N.W.2d 786, 790- 
91 (Minn. 1985). 

51 Schenckv. U.S. . 249 U.S. 47 (1919) (Holmes, J.). 
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obscenity laws, 52 defamation laws, 53 laws protecting public order, 54 and, in the context 
of commercial speech, laws preventing fraud. 55 Freedom of religion is limited by laws 
prohibiting child labor, 56 polygamy, 57 and manslaughter. 58 

The appellate courts in Minnesota repeatedly reached the same conclusion. 
“The possession and enjoyment of all rights are subject to such reasonable conditions as 
may be deemed by the governing authority of the country as essential to the safety, 
health, peace, good order and morals of the community.” 59 The right to travel and the 
right of association may be limited by terms of probation that “protect the public” 
against continued criminal activity. 60 Freedom of religion does not bar legislative 
regulations designed to prevent fraud in charitable solicitations. 61 The right to privacy 


52 Miller v. California . 413 U.S. 15 (1973). 

53 Garrison v. Louisiana . 379 U.S. 64 (1964). 

54 Cohen v. California . 403 U.S. 15 (1971). 

55 First National Bank of Boston v. Bell. 435 U.S. 765 (1978). 

56 Prince v. Massachusetts. 321 U.S. 158 (1944). 

57 Reynolds v. U.S. . 98 U.S. 145 (1870). 

58 Craig v. State . 155 A.2d 684 (MD 1959). 

59 Minnesota State Board of Health bv Lawson v. City of Brainerd, 241 N.W.2d 624, 633 
(Minn. 1976) (citing Crowley v. Christensen . 137 U.S. 86, 89 (1890)). 

60 State v. Havnes . 423 N.W.2d 102, 104 (Minn. App. 1988), see also State v. Friberg , 435 
N.W.2d. 509 (Minn. 1989). 

61 Caucus Distributors Inc, v. the Commissioner of Commerce. 422 N.W.2d 264 (Minn. Ct. 
App. 1988). 
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does not prevent the State from fluoridating the public water system in the interest of 
public health. 62 

The appellate courts have not addressed the interplay between the health and 
welfare interests expressed in the controlled substance statutes and Minn. Const, art. 
XIII, § 7. The controlled substance statutes have, however, been balanced against 
other constitutional concerns. In State v. Vernon , the Supreme Court balanced the 
State’s constitutional health and welfare interests in regulating controlled substances 
with equal protection, due process, and privacy concerns. 63 The Vernon Court found 
that while the use of controlled substances may affect the personal right to privacy and 
property rights, prohibitions against the use or sale of controlled substances were a 
“necessary and reasonable way of advancing the State’s interests.” 64 This reasoning 
was extended to claims of protected medical privacy in the use of marijuana in State , w 
Hanson . 65 

There’s little reason to believe that balancing health and safety concerns found 
in the marijuana laws against the constitutional right to bring a crop to market would 
produce a different result. The right to sell without a license does not include the right 
to sell unsafe products. Appellant’s suggestion that the 1906 amendment immunized all 
farm products from health and safety laws as long as the farmer conducts the sale 


62 Minnesota State Board of Health bv Lawson v. City of Brainerd , 241 N.W.2d 624 (Minn. 
1976). 

63 State v. Vernon . 283 N.W.2d 516 (Minn. 1979). 

64 Vernon . 283 N.W.2d at 519. 

65 State v. Hanson . 468 N.W.2d 77, 79 (Minn. App. 1991). 
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would negate a substantial portion of the State’s art. I, § 1 obligations to protect the 
public. 

If a farmer is exempt from health and safety regulations, a number of Minnesota 
laws would be void. If a farmer raised nightshade mushrooms and sold them at a 
roadside stand without disclosing their poisonous nature, does Minn. Const, art. XIII, 
§ 7 immunize the farmer from the assault and homicide laws? 66 If a farmer raises sweet 
com but dips it in poison before it’s sold, is the farmer excused from the food 
adulteration laws? 67 If the farmer raises and sells swine knowing they are infected with 
tuberculosis, is the farmer immune from the diseased meat laws? 68 If a farmer left the 
milk produced in his dairy operations in the sun for a week and then sold it as fresh 
milk, is the farmer immune from Minnesota’s dairy laws? 69 Obviously, the broad and 
compelling State interest in protecting public health must limit the constitutional right of 
a farmer to market products. To find to the contrary could produce devastating results 
and void a vast number of agricultural regulations found in Minnesota statutes. 70 

This is especially true where the interest protected in Minn. Const, art. XIII, § 
7 - selling and peddling without a license - is collateral to what the health and safety 

66 Minn. Stat. 609.02, subd. 10; Minn. Stat. 609.195; Minn. Stat. 609.20. 

67 Minn. Stat. 609.235; Minn . Stat. 609.687; Minn. Stat. 17.42; Minn. Stat. 25.37; Minn. Stat. 
31.02, et. seq. 

68 Minn. Stat. 17A.091; Minn. Stat. 609.31A.20; see also Minn. Stat. 17.04 (vesting 
enforcement of food laws in the Commissioner of Agriculture); Minn. Stat. 29.24 (adulterated 
eggs); Minn. Stat. Ch. 35.063-09. 

69 Minn. Stat. 31.123 (food misbranding); Minn. Stat. 32.31, 34.411-15. 

70 Minn. Stat. Ch. 17-42. 
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laws prohibit - the production, possession and sale of an unsafe product. The statute 
treads into protected sales territory no farther than public safety demands. Appellant 
remains entitled to the unfettered sales of the fruits of the garden as long as that garden 
produces safe fruits. The controlled substance statute is a reasonable exercise of the 
State’s constitutional obligation to protect its people. It does not unreasonably limit the 
right of a farmer to market crops and as such does not violate Minn. Const, art. XIII, 
§7. 
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CONCLUSION 

Minn. Const, art. XIII, § 7 was never meant to prohibit legislation regulating 
the safety of farm products. It simply limits the ability of state and local governments 
to license the sales of farm products. The Minnesota controlled substance statutes, on 
the other hand, are criminal prohibitions enforcing the State’s constitutional obligation 
to protect its people. They are not a licensing scheme. Even if the controlled 
substance statutes collaterally affect the ability of a farmer to market a crop - they are 
a reasonable accommodation in the interest of public health. A farmer has no more 
right to produce and sell dangerous products under Minn. Const, art. XIII, § 7 than he 
does to yell “fire” in a crowded theater under the First Amendment. 
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INTRODUCTION 


This brief is being submitted for the limited purpose of replying to Respondent’s brief, dated 
August 3, 1998. 

To the extent that any arguments made in that brief are not expressly addressed in this reply 
brief, such omission should not be considered an agreement with or concession of the validity of said 
arguments, but rather as only reflecting Appellant’s position that the argument is addressed 
adequately in Appellant’s original brief. 

ARGUMENT 

I. THE PURPORTED CONCERN OF HEALTH AND SAFETY CANNOT 
JUSTIFY A LEGISLATIVELY CREATED WHOLESALE EXEMPTION OF MARIJUANA 
FROM THE PROTECTIONS OF ARTICLE 13, SEC. 7 OF THE MINNESOTA 
CONSTITUTION. 

In many ways. Respondent’s brief is more interesting for what it fails to say then it is for what 

it says. 

First of all, Respondent does not dispute that Article 13, Sec. 7 of the Minnesota Constitution 
guarantees to all persons in the state the right to “sell or peddle the products of the farm or garden 
occupied and cultivated by him without obtaining a license therefor.” 

Moreover, Respondent does not dispute that, at the time this provision was adopted into the 
Minnesota Constitution in 1906, marijuana was a crop which could be legally possessed and sold 
within the state, just as much as corn, oats, soybeans, or any other crop, there being no legal 
prohibition on the possession or sale of marijuana until 1935. 

Respondent does not dispute that in none of the legislation on the subject of marijuana 
adopted since 1935, has there ever been an attempt to amend the provisions of Article 13, Sec. 7, to 


































remove marijuana from its protection. 


Finally, Respondent does not dispute that, at the time Article 13, Sec. 7 was introduced into 
the Minnesota Constitution in 1906, the hemp plant, from which marijuana was derived was widely 
grown and sold within the State of Minnesota, indeed, with the encouragement of the Minnesota 
Legislature. 

What Respondent does say in numerous ways, is that, notwithstanding Article 13, Sec. 7, the 
legislature has the right to enact legislation to protect the health and safety of its citizens, 
notwithstanding Article 13, Sec. 7, just as it has to protect the public from poisoned, adulterated, or 
contaminated agricultural products of any sort. 

There are several obviously responses to Respondent’s “health and safety” argument. 

To begin with, there is no question that the government, consistently with Article 13, Sec. 7, 
could, by statute enact legislation prohibiting the sale of poisoned, adulterated, or otherwise 
contaminated, marijuana, Article 13, Sec. 7 notwithstanding. That is not what is at issue here. There 
is no contention that the marijuana possessed, allegedly for sale, by Appellant in the instant case was 
poisoned, adulterated, contaminated, or otherwise made unsafe. 

What is at issue is whether the government, by mere legislation alone, as opposed to 
constitutional amendment, can eliminate an entire crop, such as marijuana, from the protection of 
Article 13, Sec. 7. The answer to that question clearly must be in the negative. 

To begin with, the blanket assumption set forth in Minn. Stat. Sec. 152.02, Subd. 7(1), cited 
in Respondent s brief at p. 15 that marijuana has a “high potential for abuse, no currently accepted 
medical use in the United States and a lack of accepted safety for use under medical supervision,” is 
one that is highly questionable at best. See the decision of Francis v. Young, administrative law 
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judge of the Drug Enforcement Administration, in the Matter of Marijuana Scheduling Petition, 
docket No. 86-22 (1988), set forth in the reply Appendix at R.A. 1-R.A.72. 

Secondly, and more importantly, even conceding that this argument has been foreclosed by 
prior decisions of the Minnesota Supreme Court, 1 the notion that any health and safety concern would 
somehow justify the removal of an entire crop from the protections of Article 13, Sec. 7 would render 
those protections meaningless. As pointed out in Appellant’s original brief, there is virtually no crop 
currently under the protection of Article 13, Sec. 7, about which a health and safety claim could not 
be made. Milk and eggs contain cholesterol, which leads to heart disease. Virtually any fruit, grain 
or any vegetable, can be distilled into alcohol, which also raises health concerns. Any tobacco grown 
in Minnesota is likely to be a careinogen. 

The obvious answer to this problem is that, while it is true that the government, pursuant to 
its police power has the right to ban any product inherently unhealthy or unsafe, once the right to sell 
the products of a farm or garden owned by citizens are enshrined into the Constitution, products may 
be exempted from that protection only by constitutional amendment, and not by statute. This was 
made absolutely clear in the recent decision of United States Supreme Court in Clinton v. City of New 
York, 66 U.S.L.W. 4543 (June 25, 1998), in which the United States Supreme Court invalidated the 
Line Item Veto Act. The Act, enacted out of a legitimate congressional concern over the burgeoning 
budget deficit, authorizes the President, after signing a bill into law, to “cancel in whole” three types 
of provisions: 

^ee State v. Vail, 274 NW 2d 127 (Minn. 1979), and State v. Hanson, 364 NW 2d 786 
(Minn. 1985). however, both of these cases predate the extensive and scholarly decision of Judge 
Young, showing that total lack of any scientific merit into the purported health and safety claims 
about marijuana. Plainly, in light of this significant of this new evidence, the rationale of the Vail 
and Hanson decisions should be revisited. 
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“(1) any dollar amount of discretionary budget authority; (2) any item of new direct 
spending; or (3) any limited tax benefit.” 2 


The United States Supreme Court held that this provision, however, justified it might be as 
a policy measure, plainly violates Article I, Sec. 7 of the United States Constitution, which provides, 
in pertinent part, as follows: 

“Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it becomes a Law, be presented to the President of the United States; If 
he approves it he shall sign it, but if not he shall return it, with his Objections to that 
House in which it shall have originated, who shall enter the Objections at large on 
their journal, and proceed to reconsider. It after such Reconsideration two-thirds of 
that House shall agree to pass the Bill, it shall be sent, together with the Objections, 
to the other House, by which it shall likewise be reconsidered, and if approved by 
two-thirds of that House, it shall become a Law.” 3 

In declaring the provision to be unconstitutional, the Court’s majority, in an opinion by Justice 
Stevens, wrote: 

“Although congress presumably anticipated that the President might cancel some 
items in the Balanced Budget Act and in the Taxpayer Relief Act, Congress cannot 
alter the proce dures set out in Article L Sec. 7, without amending the Constitution 
(emphasis supplied, footnote omitted).” Id. at 4551. 

Justice Stevens further wrote: 

[0]ur decision rests on the narrow ground that the procedures authorized by the Line 
Item Veto Act are not authorized by the Constitution. The balanced Budget Act of 
1997 is a 500 page document that became ‘Public Law 105-33' after three procedural 
steps were taken: (1) a bill containing its exact text was approved by a majority of the 
members of the House of Representatives; (2) the Senate approved precisely the same 
text; and (3) that text was signed into law by the President. The Constitution 
explicitly requires that each of those three steps be taken before a bill may ‘become 
a law. Art. I, Sec. 7. If one paragraph of that text had been omitted at any one of 
those stages. Public Law 105-33 would not have been validly enacted. If the Line 
Item Veto Act were valid, it would authorize the President to create a different law- 


2 See 2 U.S.C. Sec. 691(a) cited at Id- at 4548. 

3 Cited at Id. at 4549, n. 28. 
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one whose text was not voted on by either House of Congress or presented to the 
President for signature. Something that might be known at ‘Public Law 105-33 as 
modified by the President’ may or may not be desirable, but it is surely not a 
document that may ‘become a law’ pursuant to the procedures designed by the 
Framers or Article I, Sec. 7, of the Constitution. 

If there is to be a new procedure in which the President will play a different role in 
determining the final text of what may ‘become a law,’ such change must not come 
by legislation but through the amendment procedures set forth in Article V of the 
Constitution.” Id. at 4552. 

In concurring with the result. Justice Kennedy wrote “the Constitution’s structure requires 

a stability which transcends the convenience of the moment.” Id. at 4552, Kennedy, J. concurring. 

Likewise, whatever health and safety concerns the legislature might legitimately have about 

home-grown marijuana, the legislature cannot yield to the “convenience of the moment” and alter 

Article 13, Sec. 7, by a mere statute alone. Just as altering the veto provisions of the United States 

Constitution would require a constitutional amendment, so the wholesale exemption of crops from 

the protection of Article 13, Sec. 7, can take place only be amending that provision through the 

amendment process, contained in Article 9, Sec. 1 of the Minnesota Constitution. 4 

H. THE CURRENT LEGISLATIVE SCHEME REGULATING THE SALE OF 
MARIJUANA IS ONE OF LICENSURE, AND NOT COMPLETE PROHIBITION. 

Again, with respect to the notion that the overall legislative scheme in Minnesota is one of 

licensure of marijuana sales, rather than absolute prohibition. Respondent’s brief is more interesting 

for what it fails to say than it is for what it says. 

First of all. Respondent does not dispute that if the legislature had the ability to adopt a 

4 Article 9, Sec. 1 of the Minnesota Constitution requires that both houses of the legislature 
propose constitutional amendments by a majority of the members elected and that the amendment 
be ratified at a general election by a majority of the those voting. Plainly, the amendment process 
would provoke a long-needed public debate about the wisdom and propriety of marijuana 
prohibition in the State of Minnesota. 
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wholesale ban on individual crops, notwithstanding Article 13, Sec. 7, such as outlawing com, eggs, 
milk, etc., it would make the prohibition of a licensure requirement meaningless. If Article 13, Sec. 
7 means that the legislature is barred from the lesser included statute of requiring a license for the sale 
of home-grown farm products then it certainly must lack the greater power to prohibit those sales 
absolutely. 

Secondly, Respondent does not dispute that under Minn. Stat. Sec. 297D.06, marijuana 
possessed by pharmacists licensed under Chapter 151 is specifically exempt from controlled 
substance tax, and under Sec. 151.25, pharmacists who possess drugs are licensed by this state. 
Finally, Respondent does not dispute the fact that under Sec. 152.21, persons distributing marijuana 
to investigate its clinical usage are specifically licensed by the state. 

What Respondent does do is advance some convoluted arguments relating to zoning and 
forfeiture, none of which have any applicability to the issue of licensure. Respondent asserts, “There 
is no lawful commerce in marijuana the state seeks to tax or license.” Respondent’s brief at p. 16. 

This is plainly untrue. Possession by licensed pharmacist for medical purposes is plainly 
permitted, as is possession for the purpose of conducting research into marijuana’s therapeutic 
properties. What is therefore prohibited is not the possession of marijuana per se, but rather its only 
possession without the requisite license, a prohibition directly within the ambit of Article 13, Sec. 7. 


CONCLUSION 


For all of the foregoing reasons, the relief sought in Appellant’s original brief should be, in 
all respects, granted. 
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